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Always a Privilege? 
 
 
Helen Cort examines the nature of without prejudice communications, the competing public interests, 
and the application of privilege in alternative dispute resolution (“ADR”). 
 
 
Introduction 
 
Family law practitioners will be more than familiar with communications which are marked “without 
prejudice”, but how often do we query whether such a communication should properly attract 
privilege?  With the withdrawal of public funding from most private family law matters from this April, 
and the government’s push for parties to engage in forms of ADR as opposed to litigation, it is 
becoming increasingly important for practitioners to fully comprehend the application of privilege in 
processes outside of traditional solicitor led negotiation. 
 
 
Basis for General Principle 
 
The general rule is that written or oral communications which are made for the purpose of genuinely 
attempting to resolve a dispute between the parties may not be admitted in evidence.  The rationale 
for the principle lies in public policy.  The public interest supporting without prejudice privilege is that 
parties should be encouraged to settle their disputes out of court through negotiation, and that they 
are best placed to do this in an environment where they can be unguarded and make concessions 
without fear that these will later be used against them outside of the negotiations.  Oliver LJ in Cutt v 
Head [1984] described the policy as follows:  “It is that parties should be encouraged as far as 
possible to settle their disputes without resort to litigation and should not be discouraged by the 
knowledge that anything that is said in the course of negotiations (and that includes, of course, as 
much the failure to reply to any offer as an actual reply) may be used to their prejudice in the course 
of proceedings.  They should, as was expressed by Clauson J. in Scott Paper Co v Drayton Paper 
Works Ltd (1927) 44 RPC 151, 156, be encouraged fully and frankly to put their cards on the table… 
The public policy justification in truth, essentially rests on the desirability of preventing statements or 
offers made in the course of negotiations for settlement being brought before the court of trial as 
admissions on the question of liability.” 
 
In a perfect world a communication would be properly without prejudice when it is marked or said to 
be so.  However, it is a phrase that is commonly misused and often misunderstood.  The House of 
Lords decision in Rush v Tompkins [1989] makes it clear that the mere marking of a communication 
as being without prejudice does not make it so, any more than the failure to state that a 
communication is without prejudice precludes it from being so.   For example, the mere fact that a 
husband and wife in their direct negotiations with each other have not expressly marked up their 
communications as privileged will not preclude them from claiming that they are such.  
Theodoropoulas v Theodoropoulas [1963] and McTaggart v McTaggart [1948] have long 
established that privilege will attach to direct discussions, provided that it would have if the 
negotiations had been conducted by their solicitors.  If a practitioner is instructed following a course of 
communications directly between the parties (which were clearly a genuine attempt to try and reach 
an agreement), it would be prudent for him to try and agree immediately with the other party/their legal 
representative that such negotiations are privileged and should be marked as “without prejudice”.  
This should flush out any disagreement and reduce the risk of without prejudice material reaching a 
Judge in subsequent court proceedings.  Of course the client would need to understand the nature of 
without prejudice and open material and make an informed decision.  A client may wish to agree that 
the communications are open, for example if an agreement has been reached, or if a crucial point has 
been conceded. 
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Thorpe LJ in Xydhias v Xydhias [1999] made it clear that financial matters arising on divorce do not 
fall outside the application of the general rules relating to privilege when he stated, “There is no 
special rule governing without prejudice negotiation in ancillary relief proceedings”. 
 
Exceptions 
 
At first sight it may appear that the courts are too ready to permit litigants to use the veil of privilege to 
hide relevant information.  However, it would be wrong to assert that the courts are blind to the risk of 
abuse.  The public interest in promoting full and frank discussions to take place during negotiations 
designed to reach the settlement of disputes must of course be balanced by the competing public 
interest of parties giving full and frank disclosure.  This is in order that, should such disputes become 
litigated, the court has full knowledge of the true facts. 
 
What then are the circumstances in which the general rule of non-admissibility can be departed from?  
The limited and carefully defined exceptions were listed by Robert Walker LJ in Unilever Plc v 
Procter & Gamble Co [2000] as: 
 
(i)  to show whether an agreement has actually been concluded; 
 
(ii)  to show whether a concluded agreement should be set aside on the grounds of 

misrepresentation, fraud, duress or undue influence; 
 
(iii)  to show estoppel (where a clear statement made by one party during negotiations on which 

the other party is intended to act leads that other party to so act to his detriment); 
 
(iv) if the exclusion of the evidence would act as a cloak for perjury, blackmail or other 

unambiguous impropriety; 
 
(v) in order to explain delay or apparent acquiescence; 
 
(vi) where a third party claims that its rights are affected by what took place between the parties 

to the without prejudice negotiations, for example, where the third party alleges that there was 
a failure by a negotiating party to mitigate its loss; 

 
(vii)  on the issue of costs if expressly made “without prejudice save as to costs”; 
 
The extent to which the courts are prepared to lift privilege that attaches to statements and 
admissions made within the context of negotiations is somewhat limited.    The courts seem to have 
reached the conclusion that the public interest in promoting settlements is such that only in clear and 
exceptional cases of abuse will privilege be lifted. 
 
Application to Alternative Dispute Resolution 
 
The same philosophy has been applied to family mediation, and although it is not strictly part of the 
formal legal procedure, as it is a voluntary process, it is nonetheless an important adjunct to family 
dispute resolution.  This applies even more so today with the introduction of Mediation Information 
and Assessment Meetings (“MIAMs”).  A question of fundamental importance to the potential 
effectiveness of mediation is whether, and to what extent, mediation statements are privileged from 
disclosure in subsequent legal proceedings?   
 
Any party entering a mediation process is asked to sign an “Agreement to Mediate” which sets out 
both the scope of and limitations to confidentiality and, further, participants are asked not to call the 
mediator to provide evidence.  Independent mediators are therefore not able to provide information to 
the court as to the content of any discussions held in mediation or the reasons why the proposals 
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were not reached and/or any view as to who may have not co-operated or declined to enter or 
continue with a mediated process. 
 
If a consensus is reached the parties may request the mediator to draft a Memorandum of 
Understanding detailing the agreement.  This document is “without prejudice” and cannot be legally 
binding until the participants have had the opportunity to take legal advice upon it.  In financial or “all 
issues” cases which encompass finances and children, financial information is provided on an open 
basis and an open financial summary is produced as a separate document. 
 
Mediators can only provide further information to the court if both participants agree to waive their 
privilege.  The implications of this should be carefully considered with their legal advisers before 
waiving such a right.     
 
There has been much judicial debate as to whether there is a separate category of mediation privilege 
and concern by mediators regarding the effectiveness of blanket confidentiality clauses.   In  Re D 
(Minors) (Conciliation:  Disclosure of Information) [1993] Sir Thomas Bingham MR asserted that 
“mediation privilege” was an independent head of privilege.  The court acknowledged that the 
underlying rationale of “mediation privilege” is similar to that of the “without prejudice privilege” but 
could see no reason why qualifying rules developed in relation to the latter privilege should 
necessarily apply to the former.  The reasons why such consequences should not be permitted to 
follow in the context of conciliation lay in the fact that, wherever an attempt to mediate has failed, both 
parties are likely to attribute the failure to the unyielding stance of the other.  Furthermore, in disputes 
involving children, deep human emotions are likely to be involved and threats as to consequences are 
commonplace. 
 
In Re D (Minors) (Conciliation:  Disclosure of Information) [1993] the Court of Appeal held that 
evidence may not be given in proceedings under the Children Act 1989 of statements made by a party 
in the course of meetings held for the purpose of conciliation, save in the most exceptional case, 
where a statement is made clearly indicating that the maker has in the past or is likely in the future to 
cause serious harm to the well-being of a child.  Even in that exceptional case, the judge will exercise 
his discretion, and only admit the evidence where the public interest in protecting the child outweighs 
the public interest in preserving the confidentiality of attempted conciliation. This has been referred to 
as “family conciliation privilege”. The reasoning behind the court’s approach was summarised by Sir 
Thomas Bingham MR: “In the interests of the children there is everything to be gained and nothing 
lost if the parents can be induced, through the good offices of an intermediary, to compose their 
differences so as to achieve a working compromise which may be wholly welcome to neither parent 
but acceptable to each.  This interest is shared by the public at large, which not only wishes to spare 
children unnecessary suffering but also to reduce the great burden of cost and delay which contested 
litigation of this kind necessarily imposes on an already overloaded legal system”. 
 
However, in the more recent cases of Brown v Rice and Patel [2007] and Cattley v Pollard [2007] 
confidentiality attached to the mediation process only to the same extent it does to without prejudice 
negotiations.  Mediation appears to take the form of “assisted without prejudice negotiation”.   
 
Brown was an example of the first category of exception listed in Unilever, where the court decided 
that it was necessary to investigate what had happened at an apparently unsuccessful all-day 
mediation, in order to decide whether a binding oral agreement to settle the dispute had been reached 
between the parties to the mediation on the following day.  The mediation was subject to the terms of 
a fairly standard mediation agreement containing blanket confidentiality clauses and a clause to the 
effect that no binding agreement could arise until it had been reduced to writing and signed.  
Nevertheless the Deputy Judge held: 
 

• mediation is a form of assisted without prejudice negotiation; 
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• the confidentiality clauses “bolster” the without prejudice privilege but could not be treated as 
absolute and could not prevent the court from: 

 
(i) looking at documents produced at the mediation which had been created for other 

purposes; or 
 
(ii) hearing evidence pursuant to one of the generally recognised exceptions to the 

without prejudice rule as to whether an agreement has been reached. 
 

It appears that whilst mediation involving children matters does attract special protection there is not a 
blanket exemption covering all mediation.  Practitioners would be wise to explain this to their clients. 
 
How then do the principles of privilege and confidentiality apply to collaborative law?  This is still a 
relatively new area but the general approach is that the financial disclosure aside, anything discussed 
in the collaborative law meetings is considered privileged and confidential.  Discussions and 
negotiations carried out during the collaborative process are protected by without prejudice privilege.  
The minutes are also subject to privilege and the governing agreement (Participation Agreement) 
should stipulate that they form part of the without prejudice communications.  To the extent that it is 
possible disclosure should take place outside the negotiation process.  Where, this is not feasible it 
should be agreed in advance which documents will subsequently become “open”.  There could for 
example be a specific reference to expert’s reports. 
 
There do appear to be competing interests as to retaining the sanctity of the collaborative process and  
ensuring the court at a subsequent Financial Dispute Resolution Hearing (FDR) is aware of the full 
picture to assist the parties in reaching a settlement.  For example, a party could seek to argue that 
any offers and responses should be put before a Judge at a subsequent FDR appointment.   If a 
settlement is not reached at that stage it should not affect the ongoing court proceedings as family 
conciliation privilege attaches to all communications during an FDR.  Accordingly, subject to any 
abuse, anything said during an FDR cannot be referred to subsequently, even in without prejudice 
correspondence. 
 
Whilst this area of law is still developing  it is clear that parties and their legal representatives should 
not blindly sign up to a Participation Agreement but instead carefully consider at the outset and 
expressly state what material is to be “open” and what they agree could be used at an FDR 
appointment should the collaborative process break down. 
 
Conclusion 
 
If we draw these different components together the guidance for practitioners is: 
 

• First of all to not simply accept that because a communication is marked as “without 
prejudice” it attracts privilege and likewise if the words have been omitted do not assume the 
document can be disclosed to the court. 

 
• We must examine the surrounding circumstances of a statement in order to ascertain whether 

the communication was genuinely entered into with the aim of settling the dispute. 
 
• We must check whether one of the limited exceptions applies. 

 
• In ADR the courts are generally likely to uphold confidentiality clauses where one party seeks 

to disclose matters which they have agreed should be kept confidential. 
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• However, save in child related mediation, the only clear category of privilege attaching to ADR 
is without prejudice privilege to which the exceptions set out in Unilever continue to apply.  
This appears to be the position irrespective of any confidentiality clauses. 

 
• There is a separate category of privilege concerning child related mediation (“family 

conciliation privilege”). 
 
• Parties and their legal advisers should carefully consider and set out in the Participation 

Agreement what material should be “open”, and what without prejudice material could be 
referred to at a subsequent FDR. 

 


