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At an s.98 meeting two weeks ago 
I was appointed voluntary
liquidator of an insolvent

company that had ceased to trade, its staff
having all been made redundant. Pre-
appointment the sole director mooted a
figure to buy back the business, approved
by agents, which would have produced a
reasonable dividend. Realistically there
is no other buyer. He received all the
usual s.216 warnings but having stalled
me all this time he now insists he will
only buy through a virtually identically
named NewCo set up shortly before
liquidation, of which he is already sole
registered director and shareholder. He
has made no attempt to give notice to
creditors or to apply to court, and his
attitude is dismissive. Can I still proceed
with the proposed sale?

The short answer is yes, but not
without running real risks you cannot
safely or conscionably ignore. This
situation demands caution and a level of
urgent action before you proceed towards
the sale as proposed, not only to ensure
that you stay on the right side of the
criminal law yourself, but also to satisfy
your regulatory requirements. Depending
on the particular circumstances, best
practice may dictate that you refuse to
complete the sale as envisaged.

To begin with, the director is in clear
breach of s.216 Insolvency Act 1986; the
constituent elements are there and none of
the exceptions apply. Specifically, he has
not given valid IR 4.228 notices before
acting in the prohibited way so cannot do

so now; he has not applied to court for
permission within the strict time limit of 7
business days after liquidation (IR 4.239);
NewCo has not been known by the
prohibited name continuously for 12
months (IR 4.230).

It is a common misconception that this
is the director’s problem, and his alone. A
liquidator will often seek to justify a laissez-
faire approach by saying things such as,
‘my first duty is to the creditors’, whereas in
fact their first duty is, of course, to obey the
law, s.216 sets out a serious criminal
offence (up to two years’ imprisonment on
indictment); this is not some minor
regulatory infringement. Even if the sale
were negotiated by an agent on your

behalf, so far as the law is concerned you
are fixed with that knowledge from the
point your agent becomes aware of the
details. To minimise the risks, we suggest
the following approach.

Rule 1. Take the high road
A liquidator must avoid aiding, abetting,
counselling or procuring the offence,
which would carry the same penalty as the
offence itself. You are liable to prosecution
if, by your conduct, you cause or materially
contribute to the commission of the
offence, including by knowing assistance or
encouragement. While it would perhaps
take an extreme example for such a
prosecution to be brought against a

liquidator, particularly where that
liquidator is reporting the criminal
conduct at the same time, we are all aware
that there are those operating around the
fringes of the insolvency profession who
will present a ‘fully worked out package’ for
directors, which may tread perilously close.
Clearly as regulated professionals
operating in a position of trust, it is the
duty of every qualified insolvency
practitioner to preserve public confidence
in the system by distancing themselves
from anything that could be seen to
encourage prohibited phoenixism,
whether actively or by omission. It is no
part of a liquidator’s duty –
notwithstanding the duty to get in and
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distribute the estate – to come within a
hundred miles of doing anything that
assists in or exacerbates the commission of
a criminal offence. If in any doubt or
discomfort at all as a result of anything you
are asked to do as liquidator, you should
commit to nothing with the director pro
tem until you have had an opportunity to
take any appropriate confidential legal
advice that you feel you may need.

Rule 2. Observe your reporting
obligations
Under s.218(4) IA 86 you must ‘forthwith’
(not a word used lightly in statute) report to
the Secretary of State ‘any criminal offence
in relation to the company for which a
company officer is criminally liable’. Since
December 2012 we have had a ‘new’
consolidated Dear IP Chapter 20.10, which
suggests that some offences can be dealt
with in the D1 report, but only if this does
not result in ‘any significant delay’. Here
creditors are likely extending credit to
NewCo right now, or will the minute you
complete the sale, so we would suggest that
a delay of more than one business day from
this point would be significant. As
voluntary liquidator you are the only
person of any standing in a position to
protect the potential victims of this crime,
and failure to do so could in certain
circumstances result not only in regulatory
action but also in a claim in damages for
breach of duty under s.212 IA 86. If in
doubt, report, and retain careful written
records that you have done so in the
manner set out in the Dear IP.

Rule 3. Practical steps
To advise in detail on the proper course
here would require a closer examination of
the background facts and a careful balance
of risks, given the potential for criticism
whatever course you choose. As a
profession we are the first to criticise when
directors are allowed to abuse the privilege
of limited liability and/or when adverse
reports do not result in prosecution. If we
turn a blind eye to it here we expose
ourselves to a charge of hypocrisy. We have
a legitimate interest in promoting fairness
and transparency in insolvency solutions,
so best practice suggests at least that you
write to the director complaining of the
offence and suggesting in the most urgent
terms that he take independent legal
advice before you complete the envisaged
sale. Although it is not for you to advise
him, he may (at the court’s discretion) still
be able to secure the court’s permission
prospectively (though such an order would
not absolve him of the earlier offence and
would on these facts likely be heavily
packed with conditions). The alternate,
clean name, vehicle with proper notices
route would probably work too, but would
not be without difficulty. In extremis, you
might feel you have to refuse to complete
any sale other than to an unconnected
party. If in doubt, you may wish to take

your own legal advice, to which expense
the creditors would not reasonably be able
to object given your potentially conflicting
duties.

I have been appointed trustee 
in bankruptcy of the sole
shareholder of a limited

company two months after her
bankruptcy. It appears on investigation
that the bankrupt filed her resignation as
sole director just a few days before my
appointment, backdated it to the date of
her bankruptcy and at the same time
someone else was appointed director,
possibly a family member. Apart from the
shares there is a 50 per cent interest in a
valuable overseas property and a
possibility the bankrupt may look to
annul by IVA or payment in full. When, if
at all, should I report my suspicions that
the bankrupt has committed a
disqualification offence?

You have grounds already for
suspicion that the bankrupt is or has been
acting as de facto or shadow director in
breach of her disqualification under s.11
Company Directors Disqualification Act
1986, a strict liability offence capable of
being charged even after an annulment of
the bankruptcy. There may also be an
aiding and abetting offence on the part of
the ‘family member’.

As to evidence of commission, your
duty as trustee is to assist the Official
Receiver in the performance of his
functions under s.305(3) IA. Dear IP
Chapter 20.10 directs you to report
potential criminal offences so identified to
the relevant Official Receiver as soon as
possible, but you are also directed to
include within your report ‘sufficient
evidence to establish that a prima facie case
exists’. In the context of a bankruptcy
disqualification, that ‘suggested’ evidence
includes the ‘director’s explanation’. This is
a little curious as the bankrupt here would
presumably deny that she was a director
but there is a definite expectation that the
trustee will seek explanations from the
bankrupt and/or the continuing/new
director before filing his/her full report,
notwithstanding that the Official Receiver
should automatically have given all
appropriate warnings to the bankrupt
before the handover.

These requirements afford a trustee
in bankruptcy a somewhat greater
discretion than a voluntary liquidator
enjoys, in determining when and how they
should report on possibly criminal
conduct. In theory, this division of roles

should better allow a trustee to keep
focused on taking appropriate steps to
realise the value of the shares and of the
interest in property. That said, the
distinction may become blurred if, for
example, an investigation into the breach
of disqualification were to reveal other
behaviour, actionable at the behest of the
trustee, such as that the bankrupt had
during those two months either alone or
with others engineered the asset stripping
of the company in which the estate holds
the entire shareholding. As such, quite
independently of the general duty on the
office holder to co-operate in the
prosecution of offences, it may be
appropriate for you to maintain an active
role and interest in any investigations
being undertaken, particularly if there is
likely to be a conviction that could be of
value to you as trustee in any civil
proceedings against third parties. 

Their first duty is, of
course, to obey the law. 
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