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SHARING THE GOLDEN EGGS

THE RELEVANCE OF SHARE VALUATIONS ON AN APPLICATION FOR A FINANCIAL ORDER

Those of us who routinely practise in the field of matrimonial finance are well used to dealing

with cases involving family businesses. We know just what to do with them. We crack them open,

add them to the matrimonial pan, shake them about a bit, and then we share the resultant omelette

between the parties. If a couple of golden eggs get broken along the way - well, that is the inevitable

consequence of an omelette which is fair, and which satisfies the needs of both parties.

In fact, the involvement of a family business, or cases involving ownership of a substantial - albeit

minority - shareholding, can be extremely difficult, as the relevant jurisprudence will show. A fairly

typical case might involve a lengthy marriage, during which the husband has built up a business which

now forms the majority of the non-pension capital. If he is allowed to keep the business intact, then

the result might be that he would retain substantially more than 50% of that capital. If, on the other

hand, he is forced to make a balancing payment to the wife in order to achieve equality, then the

result might be that she would have all the benefits associated with cash (liquidity, certainty,

flexibility), whilst his share of the assets might be risk-laden and relatively inaccessible. As the judges

have put it more or less succinctly within the context of a clean break, they are not prepared to

“surrender fairness for sacrifice on the altar of finality”.
1

This often leaves us in somewhat of a quandary. In a long and illustrious line of cases since White v

White,
2

we have become slaves to the principle of equality. Our yardsticks do not bend so much

these days, and our increasing inflexibility, combined with our myopic quest for a clean break, often

finds us staggering into court, leaning for support on contentious and often unreliable valuation

evidence. Meanwhile, the judge glares down over his half-moon glasses, furious that in our quest for

a clean break, we have forgotten to look at any alternatives, such as the long-term payment of

maintenance in return for the business-owning spouse retaining the business intact. Simple.

Except it’s not. If a wife leaves at the end of a lengthy marriage with an income but a relatively small

share of the capital, whilst the husband keeps most of the capital as well as an income, she might be

forgiven for thinking that she has had a raw deal. After all, she was there when the business started.

She helped. Even if she didn’t take a direct part in the business, she took care of the children and

relieved her husband of all the domestic tasks which he would otherwise have had to do (familiar

White territory here). After 20 years, they each benefit from the income, but only the husband might

benefit from the capital. How can this be fair? The answer rests conventionally on the proposition

that , if the wife is to have the benefit of an income, which itself is derived from the business, then to
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Per Singer J in F v F (Clean Break: Balance of Fairness) [2003] 1 FLR 847, para [88]
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award her, in addition, a lump sum based on the value of the business would amount to double

counting.
3

Recently though I have started to question this. How can it be fair on any analysis for the husband to

retain a business more or less intact which he has started and built up during the marriage, and to

which the wife has therefore fully contributed; how can it be fair that he thereby retains both the capital

value of, and his share of the income stream from, the business; and how can maintenance be

adequate compensation in these circumstances for the wife’s support over many years and her

contributions to the acquisition of the bulk of the non-pension capital? How do you justify the fact that,

at some point in the future, the husband may sell that business and thereby reap the whole of the

capital which was seeded at the start of the marriage, and watered and fed by both parties over many

years?

There are inevitably difficulties in resolving such cases, which often revolve around the husband’s

claim on the one hand that the business is worthless/illiquid against his objection on the other to the

wife retaining shares, but which also concern the problem of accurately valuing it or realising any

value. Charles J summarises such difficulties in A v A thus:
4

(a) Notwithstanding the perceived risks, there are many good reasons why the husband

might fight hard to retain his golden goose, with those reasons outweighing in his

mind the risks associated with his goose-keeping enterprise (I paraphrase);

(b) The different advantages of certainty and liquidity can be more attractive to wives if

the price is right;

(c) There is a need to consider any non-competition provisions on sale of the company

or buy-out of the husband’s shares;

(d) The difficulties in predicting the future of the company and thus the need for up-to-

date verified management information for the purposes of valuation and the

consideration of liquidity and borrowing;

(e) The natural desire on the part of the husband to emphasise the risks inherent in

retaining the shares, rather than explain the reasoning behind his wish to retain those

shares;

(f) The articles of association of a company may contain restrictions on sale of the

husband’s shares. Even without rights of pre-emption, there may be no market for a

3
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minority shareholding in a private limited company, and even if a buyer was found, it

would be difficult for the husband to sell the shares for a price that would produce an

equivalent income. Further, the difference between the value of shares held by a

controlling shareholder on the one hand and by a minority shareholder on the other

must not be overlooked; and

(g) There may be problems associated with raising the finance to buy out the husband.

The Judge was deeply concerned in this case with the efficacy of valuation evidence in these cases.

He referred to the fact that two highly reputable valuers could arrive at differing conclusions as to the

value of the business (or shares) notwithstanding that they may have relied on the same assumptions

and adopted the same methodology. Where they had each relied on differing assumptions and

adopted differing - albeit equally valid - methodologies, the scope for wildly differing opinions was

enormous, and unlikely to be of any real benefit to the court.

He took the view that if the parties had adopted a business or “pragmatic” approach, by reference to

the commercial reality of the situation, then they would have questioned, at an early stage, whether

valuation evidence was even appropriate. In his view, they would have saved substantial costs by a

commercially realistic acceptance of the following:

 The notional capital value (whatever that might be) could not be realised or, if a value could

be realised, it would not be sufficient to replace the income provided by the shares;

 The value in the shares was therefore the income they provided, not a capital asset;

 They needed to consider alternatives to the payment of a lump sum and clean break; and

 If they had properly addressed the issues arising from valuation of the shares, then they could

have made a decision about whether such a “snap-shot” valuation was capable of founding a

fair result.

Whilst I accept that costs should not be wasted on valuation evidence where there is unlikely to be a

value (as in V v V), I cannot accept that this should be our starting position in every case. Neither can

I accept that, just because there might be difficulties in arriving at an accurate valuation, we should

simply do without one. Of course, as we all know, the value of a business will fluctuate, and often on

a daily basis. And of course valuation methodologies are at least partly qualitative and therefore open

to interpretation. And of course it might be difficult to realise the value, whether now or in the future.

But do any of those considerations lead judges to suggest that, during a period of madly fluctuating

property prices, we should disregard the value of, say, a property which is subject to tight planning

controls, occupied by a third party pursuant to some arcane tenancy, land-locked, and subject to a
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boundary dispute? No: we would do the best we could, using the best evidence, which might depend

on the view of an experienced expert. Which, I would suggest, is just what we should be doing with a

business.

If there is genuinely no realisable value in a business, but only the income to be derived from

business activities, then I accept that the end result is likely to be, and should be, long term

maintenance to the wife, with the husband retaining the business and his share of the non business

assets. But I would suggest that this would represent a minority of cases where there is an

established and historically lucrative business. In most cases, I would suggest that the assertion by

Charles J that a more “business” or “pragmatic” approach would achieve a better result should be

treated with circumspection.

So here we are with a line of cases in which the business-owning spouse has retained the business

(and therefore the majority of the non pension capital), with the other spouse receiving long-term

maintenance. Singer J described the financially dependant spouse’s position very neatly: where a

clean break is not possible and the husband therefore retains the majority of the capital, including the

wife’s notional share in the business, he could be said to be trading with and making profits from her

capital, in return for which it is only right that he should pay maintenance
5
. This would not however

alter the fact that it remains “her” capital. If and when the husband sells the business, the wife might

look to recover “her” capital by means of section 31(7B) Matrimonial Causes Act 1973, which would

enable the court to award her a further capital lump sum. The difficulty with this is that the capital

award would compensate her for the loss of maintenance only; there would be no reconsideration of

her capital claims and therefore no compensation for her share in the value of the business and no

recognition of her past contributions in that respect.

And what if, before the husband sells the business, the wife had either remarried or died? Well, if she

had died, she wouldn’t need her share of the business, although the children of the marriage might be

concerned if their father had remarried and had failed to make a will and/or had had more children. Of

more immediate concern (to the wife at least) would be the loss to her of her share in the business

solely by virtue of the fact that she had remarried. If it is true to say that she contributed to the

business at the start, and throughout the marriage, and if you accept Singer J’s proposition that, post

divorce, the husband has the use of the wife’s share in the business, then I would suggest that her

remarriage could not possibly justify the total obliteration of her interest and the cancelling out of her

past contributions.

Likewise, although the business has a value at the point of the divorce, thanks in part to the wife’s

efforts, that value may be lost over time. Maybe the husband loses interest; maybe he makes some

unlucky decisions; maybe the market collapses. Whatever the reasons, through no fault of hers, the

wife loses forever what was once hers. Whilst I accept that the same applies to the husband, he at

5
F v F (Clean Break: Balance of Fairness) [2003] 1FLR 847
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least is able, with the benefit of the wife’s working capital, to exert some control over the destiny of the

business; the wife, on the other hand, is cut entirely adrift.

It would be wrong to look at this purely from the wife’s perspective. The husband, after all, does not

necessarily have the omelette handed to him on a plate. First, he must start to rebuild his life and, if

the wife has the house, and there isn’t much else besides the business, he is going to have to

struggle to find a home. Only then can he concentrate on the business, which may have suffered

from his attention being diverted to the divorce over the past few years. Over the next few years, the

business does well. He is able to continue to pay maintenance to the wife and live a decent life

himself. Even the most fair-minded husband, who was able to recognise even at the time of the

divorce that the value of the business was attributable partly to the wife’s contributions, would no

doubt have difficulty, twenty years later, in agreeing that she should have a large chunk of the

proceeds of sale from a business to which she has made no contribution for two decades. I do

recognise, and have sympathy for, this view, but it fails to give adequate recognition to the wife’s initial

contributions, without which the business may never have survived its infancy; and the fact that, over

the last two decades, the husband has relied on her share in the business as working capital.

What is a fair outcome then in these cases? The starting point is equality, and that is what the court

must strive to achieve, both overall, and in the division of risk-laden and copper-bottom assets, with

first consideration given to the children. Value the assets, including the business; discount the value

of a minority shareholding; discount it further to account for its illiquid nature; consider the ability of the

business to “buy out” the wife’s share
6
; consider the consequent viability of a clean break; and, if a

clean break is not feasible, consider alternatives, including the transfer of shares to the wife (on terms

to protect her as a minority shareholder), a lump sum deferred to the point of sale of the business, or

adjournment of the lump sum application and/or a charge over the husband’s shares. None of these

is a foreign or novel concept, although they may not be ideal solutions. The point is that our judges

are no strangers to wrestling with difficult questions of evidence (including expert evidence), and they

are perfectly at home with finding inventive solutions to difficult circumstances. They do the best they

can, and that is usually pretty good.

And in fact, one of those very judges was prepared to jump into the ring last year, in R v R (Financial

Remedies)
7
. This was exactly one of those cases in which a business had been built up over the

course of the marriage, to which the wife’s contributions in the early years had outmatched the

husband’s, and its success post-separation was largely attributable to those contributions. Clearly,

the husband made quite an impression on the judge, who obviously relished ordering him to pay not

only substantial ongoing maintenance (£90,000 pa), but also to pay a lump sum of £4m attributable to

the value of the business, the effect of which was to achieve equality and therefore to compensate the

wife for her contributions, as well as awarding her provision for her income needs.

6
Subject to your interpretation of the dicta in Prest v Petrodel Resources Ltd [2013] UKSC 34

7
[2012] EWHC 2390 (Fam), before Macur J.
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In conclusion, I would urge us all to look afresh at these cases when they arise. Every case turns on

its own facts, and there will still be cases which fall into the V v V category. In those cases, accept the

dicta of Charles J and move on, saving your client time and costs. In other cases, don’t take lying

down your opponent’s insistence that it would be double counting to take the value of the business

into account. Consider it actively and - yes - pragmatically. But if, having considered it and taken

expert advice you believe that (a) the business has an intrinsic value; (b) the wife has contributed to

that value; and (c) her contributions cannot be repaid through maintenance alone, then in reply to the

usual V v V objections, start shouting about R v R! Consider the alternatives. You cannot, after all,

make an omelette without cracking a few of those golden eggs.


