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1. Increase in compensation limits

The compensation limits applying to certain awards by 
Employment Tribunals, and other amounts payable un-
der employment legislation, will increase from 6 April 
2015.

The maximum compensatory award for unfair dismissal 
claims will increase to £78,335 (from £76,574) and the 
maximum for a ‘week’s pay’ will increase to £475 (from 
£464).
The maximum possible statutory redundancy payment 
will therefore increase to £14,250 (from £13,920).

Details of the new minimum and maximum awards for 
other types of cases can be found in the Employment 
Rights (Increase of Limits) Order 2015: http://www.leg-
islation.gov.uk/uksi/2015/226/contents/made .

The new limits will apply where the event giving rise to 
the entitlement to compensation or other payments (e.g. 
the date of termination of employment in an unfair dis-
missal case) occurred on or after 6th April 2015. 

2. Meaning of ‘establishment’ for collective 
redundancy purposes

‘Establishment’ for collective redundancy purposes 
means the local employment unit to which the employ-
ees are assigned to carry out their duties, in the opin-
ion of an Advocate General of the European Court of 
Justice (ECJ).

Background

This case involved Woolworths and other companies 
which went into administration, resulting in the closure 

of all stores and large-scale redundancies.  Employ-
ment Tribunal awards were made for a failure to in-
form and consult employees under section 188 of the 
Trade Union and Labour Relations (Consolidation) Act 
1992 (TULRCA).  However, awards were only made 
to those employees who worked at stores with 20 or 
more employees.  Under TULRCA, employers are 
required to inform and collectively consult where they 
propose to dismiss as redundant 20 or more employ-
ees at ‘one establishment’ within a period of 90 days 
or less.

The cases were referred by the Court of Appeal to the 
ECJ on the issue of what constituted an ‘establish-
ment’. Specifically, should it mean the whole of the rel-
evant retail business, the part of the business contem-
plating making redundancies or the unit to which the 
employee is assigned to carry out their duties (such as 
an individual store)?

What does this mean?

The Advocate General in this case considered that 
‘establishment’ means the local employment unit to 
which the redundant workers are assigned to carry out 
their duties. 

‘Establishment’ does not equate to the same as an 
‘undertaking’ or a corporate entity such as a limited 
company.  In accordance with the social protection 
aim of the European Directive, local dismissals which 
are below the thresholds do not pose the same threat 
to the survival of local communities as collective 
redundancies where 20 or more workers at the same 
place of business are made redundant.  Therefore, in 
the Advocate General’s opinion, redundancies should 
not be aggregated across the whole business if there 
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are local employment units which may amount to an 
‘establishment’.

The ECJ has yet to make its decision in this case and 
is not obliged to follow the Advocate General’s opin-
ion, although in practice it generally does.  The ECJ is 
expected to deliver its decision later in the year.

What should employers do?

The Advocate General in this case emphasised that 
it is for each national court to determine how the local 
employment unit should be defined as this will depend 
on the facts of each case.  Employers making redun-
dancies at several sites will not necessarily be relieved 
from the information and collective consultation re-
quirements in respect of sites where fewer than 20 
employees work.  For example, several stores in one 
shopping centre could potentially form a single local 
employment unit. 

The Advocate General also noted that member states 
can adopt legislation that provides a greater level of 
protection for workers if they choose to do so but did 
not comment on whether or not TULRCA has this 
effect.

Pending the ECJ’s decision, employers making re-
dundancies of 20 employees or more should take a 
cautious approach when determining whether the 
collective consultation obligations are triggered and 
consider carefully whether to aggregate the number of 
redundant employees across different sites.

Case reference: USDAW and another v WW Realisa-
tion 1 Limited (in liquidation) and others

3. Single employee was an ‘organised 
grouping’

The Court of Appeal has held that, for the purposes 
of a service provision change under TUPE, a single 
employee was an ‘organised grouping of employees’ 
which had as its principal purpose the carrying out of 
activities on behalf of a client.

Background

In order for there to be a service provision change 
under TUPE, there must be an organised grouping of 
employees (including a single employee) which has as 
its principal purpose the carrying out of the activities 
concerned on behalf of the client.  Case law has es-

tablished that there must be an element of conscious 
organisation by the employer of its employees by ref-
erence to the requirements of the client and they must 
be identifiable as members of that client’s team.

Ms Rhijnsburger was a commercial property manager.  
Her employer had deliberately allocated the respon-
sibility of managing a client’s Dutch properties to her 
and she had always devoted the majority of her time 
to managing the Dutch properties, with no assistance 
from any other employees.  The fact that Ms Rhijns-
burger had in the past assumed some responsibility 
for German properties as well did not undermine the 
Court of Appeal’s conclusion that she was an organ-
ised grouping of employees and therefore her employ-
ment transferred under TUPE.  The Court of Appeal 
held that there was a sufficient element of deliberate 
planning by the employer.  It had made a conscious 
decision to organise Ms Rhijnsburger’s working time 
so it was devoted to the Dutch properties.

What does this mean?

In giving judgment, the Court of Appeal said that 
Employment Tribunals should follow a four stage pro-
cess in cases of this type. Firstly, they should identify 
the service which the transferor was providing to the 
client. Secondly, they should list the activities which 
the employees of the transferor performed in order 
to provide that service. Thirdly, they should identify 
the employee or employees of the transferor who 
ordinarily carried out those activities. Fourthly, they 
should consider whether the transferor organised that 
employee or those employees into a ‘grouping’ for the 
principal purpose of carrying out those activities.

What should employers do?

Employers who are involved in potential service provi-
sion changes under TUPE need to consider whether 
the transferor’s employees have been consciously 
organised into client teams by the transferor.  If so, 
and if the organised grouping of employees (including 
a single employee) has as its principal purpose the 
carrying out of the activities transferring, then the em-
ployer will need to be aware that those employees will 
transfer to it under TUPE on their existing terms and 
conditions of employment.

Case reference: Rynda (UK) Limited v Rhijnsburger

4. New terms which disadvantaged older 
workers were justified
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The Employment Appeal Tribunal (EAT) has held that a 
requirement to sign up to new terms of employment dis-
advantaged older workers but was objectively justified 
as a proportionate means of achieving a legitimate aim.

Background

The Claimants’ employment transferred to HCL which 
resulted in a disparity of terms between them and HCL’s 
existing employees.  HCL suffered financial losses and 
sought to harmonise the terms of all its employees to 
reduce its staffing costs.  The proposal was to remove 
a number of the Claimants’ benefits including private 
health insurance and enhanced redundancy payments 
as well as increase their hours and reduce their hol-
iday entitlement.  The changes put the Claimants at 
a particular disadvantage because, as older workers, 
they had built up greater entitlements due to their long 
service.  The Claimants refused to sign up to the new 
contracts and were dismissed.

The Claimants brought claims for, amongst other things, 
age discrimination on the grounds that the requirement 
to sign up to new terms was a provision, criterion or 
practice (PCP) that was indirectly discriminatory on the 
grounds of age.  

What does this mean?

The EAT held that the PCP did put older workers at a 
disadvantage but there was no indirect discrimination 
because the PCP could be objectively justified as a pro-
portionate means of achieving HCL’s legitimate aim of 
reducing staffing costs to ensure its future viability and 
putting in place market competitive, non-discriminatory 
terms and conditions of employment.

The PCP was reasonably necessary and there were no 
less discriminatory ways of reducing staff costs.  The 
suggestions by the Claimants of other options (which 
were rejected by HCL) would not achieve HCL’s aim.  
Phasing in or reducing the changes would not have 
helped because the contingent costs that HCL was 
seeking to reduce would have been maintained. Secur-
ing extra funding from HCL’s parent company would not 
have reduced the staff costs themselves.  Seeking vol-
untary redundancies would not have helped because 
HCL did not need fewer employees, it needed to reduce 
the unit cost per employee.

What should employers do?

This case clarifies that changing terms and conditions 

is capable of being a PCP under discrimination legisla-
tion.  This should be borne in mind by employers seek-
ing to change terms that may have a discriminatory ef-
fect.

Employers should also bear in mind that cost cutting 
measures alone may not necessarily justify indirect dis-
crimination as each case will depend on its own specific 
facts.

Case reference: Braithwaite and others v HCL Insur-
ance BPO Services Limited

5. Non-payment of bonuses to disabled 
staff was discriminatory

The Employment Appeal Tribunal (EAT) has held 
that non-payment of bonuses to employees with high 
levels of sickness absence as a result of their disability 
was discriminatory.

Background

The Land Registry operated a discretionary bonus 
scheme.  However, employees who had received a 
formal warning during the relevant financial year were 
not eligible for a bonus.  Managers had the discretion 
to ignore formal warnings that had been received for 
conduct related matters but not for warnings relating to 
sickness absence.

The Land Registry has reasonable adjustments in 
place which meant that the normal trigger points that 
would usually lead to a warning had been adjusted for 
disabled employees.  However, five disabled employ-
ees received a warning for sickness absence and 
therefore did not receive a bonus.

What does this mean?

The Claimants brought claims for discrimination aris-
ing from disability, which were successful.  An auto-
matic disentitlement to the bonus following disability 
related absences amounted to unfavourable treatment 
in consequence of their disability.  Had they not been 
disabled, they would not have had the same level of 
sickness absence and that was why the bonus was 
not paid.

The EAT held that, although the Land Registry had a 
legitimate aim of acknowledging employees’ contri-
butions and specifically encouraging and rewarding 
good performance and attendance, the bonus scheme 
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in place was not a proportionate means of achieving 
that aim.  The scheme did not take into account that 
three of the Claimants’ attendance had improved after 
their warning and their warnings could not be ignored 
(whereas conduct related warnings could).

What should employers do?

Employers may be able to justify a similar bonus 
scheme as a proportionate means of achieving a 
legitimate aim if the scheme allows for sufficient flex-
ibility and discretion to avoid withholding payment in 
circumstances where it is likely to be discriminatory. 
For example, if the aim is to encourage good attend-
ance, discretion to take into account an improvement 
in attendance after a warning would be helpful in such 
cases.  

In considering disabled employees, it is not sufficient 
for employers to simply have reasonable adjustments 
in place to delay the issuing of a warning, it is also 
necessary to provide flexibility as to the effect of that 
warning.

Case reference: Land Registry v Houghton and others

6. Claiming sick pay may defeat a con-
structive dismissal claim

The Employment Appeal Tribunal (EAT) has con-
firmed that an employee who delayed in resign-
ing for 18 months, continued to accept sick pay for 
39 weeks and in other ways affirmed her contract of 
employment could not claim constructive dismissal.

Background

Ms Colomar Mari was off sick with stress, anxie-
ty and depression from August 2010. She wrote to 
her employer in October 2010 complaining that she 
had been treated unfairly by management and by her 
colleagues and effectively demoted.  Her letter stat-
ed that she was not well enough to directly deal with 
this situation or conduct a grievance and she would 
be in contact when she was well enough.  She re-
mained absent for the next 18 months and resigned 
in April 2012.  She claimed constructive dismissal, 
stating she had been too ill to resign before this time.

What does this mean?

To succeed in a constructive dismissal claim the em-
ployee must not wait too long in accepting the em-

ployer’s breach as they may be seen as having 
‘affirmed’ the contract. However, delay is not nec-
essarily a determining factor on its own and an Em-
ployment Tribunal will look at all the facts of the case. 

In this case, the EAT held that Ms Colomar Mari had 
affirmed her contract and could not therefore claim 
constructive dismissal.  In particular, she had ac-
cepted 39 weeks’ sick pay, repeatedly requested ac-
cess to, and use of, work email, requested to be 
considered for permanent health insurance and had 
discussions with her employer about continuing em-
ployment.  The EAT held that she was not incapa-
ble, for medical reasons, of resigning or submitting a 
claim before April 2012.  She had emailed work, tak-
en legal advice and travelled to Spain several times 
a year to visit family during this time.  She was also 
only prescribed a low dose of medication by her GP.

What should employers do?

The question as to whether an employee has af-
firmed their contract by the acceptance of sick 
pay will depend on the facts of each case. 

When faced with a constructive dismissal claim, em-
ployers should look both at the length of the de-
lay by the employee and also at their conduct whilst 
on sick leave and whether these factors can be tak-
en to mean that the employee intended their con-
tract to continue.  Cases where the employee is 
simply too ill to resign are likely to be the exception.

Reference: Colomar Mari v Reuters Limited

7. Unpaid director/shareholder was an em-
ployee

The Court of Appeal has held that a director/share-
holder who was not paid for the part time work he 
provided to the company was an employee.

Background

Mr Stack was a major investor in, and director of, 
Ajar-Tec Ltd, which he set up with two other directors.  
Despite various discussions over the years about roles 
and responsibilities and a draft employment contract 
being circulated, he did not formalise any employment 
arrangements with the company.  Mr Stack’s director-
ship was terminated and he lodged a claim for con-
structive dismissal and unauthorised deductions from 
wages.
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What does this mean?

The Court of Appeal held that there was an express 
agreement between the three director/shareholders 
prior to the company’s incorporation that Mr Stack 
would work for the company.  Despite the fact that he 
had never been issued with a contract of employment 
and that no express agreement as to his pay had been 
reached, the EAT also held that there was an implied 
term that Mr Stack would be paid a reasonable amount 
for his work. It was not surprising that there was no 
express agreement by the company to pay Mr Stack 
because the company did not exist at this stage. It was 
not fatal to the existence of the contract that the direc-
tor/shareholders failed to expressly agree a term con-
cerning pay.

Each of the director/shareholders had agreed to con-
tribute something different to the business, whether in 
skills and/or money.  There was therefore consideration 
for the express agreement between the parties.  The 
EAT held it made no sense that Mr Stack would be 
required to deploy his skills in the company’s operations 
without being entitled to pay (only receiving a dividend) 
while one of the other director/ shareholders was being 
paid for his work and receiving a dividend as well. 

What should employers do?

This case underlines the difficulties of establishing em-
ployment status in the absence of a formal agreement.  
Employers should make sure that they have written 
agreements in place with all their workers.  Neither a di-
rector nor a majority/sole shareholder is precluded from 
being an employee of the company.  This case empha-
sises that directors or shareholders will not necessarily 
need to have received pay in order to be employees, 
provided there is a legal obligation on the employer to 
pay them.

Case reference: Stack v Ajar-Tec Limited
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Find out more

This is a summary of some of the key principles 
only and is aimed at providing general informa-
tion rather than giving any specific advice. If you 
would like further detailed advice on the matters 
dealt with in this newsletter than please contact a 
member of the Employment team.


