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1. Preparing for the new national living wage

The new national living wage is being introduced on 1 
April 2016.

The Government is advising employers to prepare early 
for the changes by carrying out the following steps:

•	 Know the correct rate of pay.  Staff aged 25 and 
over	and	not	 in	 the	first	 year	of	an	apprenticeship	
will need to be paid at least £7.20 per hour.

•	 Assess which staff are eligible for the new rate.
•	 Update payroll systems in time for 1 April 2016.
•	 Tell staff about the changes as soon as possible.

More information about the national living wage can be 
found here.

2. Statutory payments for the 2016/17 tax 
year

The Department for Work and Pensions is proposing to 
keep certain statutory payments at the current rates for 
the 2016/17 tax year. 

Under the proposals, statutory maternity pay, statuto-
ry adoption pay, statutory paternity pay and statuto-
ry shared parental leave pay will remain at the rate of 
£139.58 per week.  Statutory sick pay will remain at the 
rate of £88.45 per week.

3. Guidance on disability discrimination

ACAS has published a new guide on disability discrimi-
nation in the workplace.

The guide explains what disability discrimination is, in-
cluding	defining	the	terms	‘disability’	and	‘impairment’.	
It also explains the different forms of discrimination, 
the key areas of employment where discrimination can 
happen and how employers should handle disability 
discrimination complaints.

For more information, please click here. 

4. Guidance on employing disabled people 
and people with health conditions 

The Department for Work and Pensions has published 
guidance on employing disabled people and people 
with health conditions.

The	 guidance	 is	 aimed	 at	 increasing	 employers’	 un-
derstanding of disability and enabling them to recruit 
and support disabled people and those with long term 
health conditions in work. 

It contains general guidance on recruiting disabled peo-
ple, how employers can support them to remain in work 
and	what	financial	help	is	available	to	employers	where	
an individual requires support or adaptations. It also 
contains	specific	guidance	on	mental	health	conditions,	
hearing impairments, visual impairments, physical im-
pairments	 and	 ‘hidden	 impairments’	 such	 as	 autistic	
spectrum conditions, dyslexia and learning disabilities. 

The guidance also has links to other resources to ena-
ble	employers	to	become	more	confident	when	attract-
ing, recruiting and retaining disabled people.

For more information, please click here. 

https://www.livingwage.gov.uk/
http://www.acas.org.uk/media/pdf/4/j/Disability-discrimination-key-points-for-the-workplace.pdf
https://www.gov.uk/government/publications/employing-disabled-people-and-people-with-health-conditions/employing-disabled-people-and-people-with-health-conditions
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5. Triggers in absence management poli-
cies are subject to the duty to make reason-
able adjustments

The Court of Appeal has held that triggers for discipli-
nary sanctions in absence management policies are 
subject to the duty to make reasonable adjustments.

Background

Ms	Griffiths	was	employed	as	an	administrative	officer	
by the Department for Work and Pensions (DWP).  She 
was	absent	from	work	with	post-viral	fatigue	and	fibro-
myalgia	for	62	days.	The	DWP	dealt	with	Ms	Griffiths	
under its absence management policy which was ac-
tivated when an employee reached the “consideration 
point” of 8 working days absence in any rolling 12 month 
period.  The policy provided that the consideration point 
could be extended as a reasonable adjustment for dis-
abled employees.

When	 Ms	 Griffiths	 reached	 the	 consideration	 point,	
she was given a written warning and no extension was 
granted to her in the light of her disability.  She subse-
quently brought a claim of disability discrimination by 
way of failure to make reasonable adjustments.

What does this mean?

The Court of Appeal held in this case that the trigger for 
disciplinary sanctions under an absence management 
policy is subject to the duty to make reasonable ad-
justments. Even if all employees (whether disabled or 
non-disabled) are treated equally under such a policy, 
the policy is still capable of having a provision, criterion 
or practice (PCP) which places a disabled employee at 
a substantial disadvantage (thereby engaging the duty 
to make reasonable adjustments).  The correct PCP to 
be applied in such cases is the requirement to maintain 
a certain level of attendance at work in order not to be 
subject to the risk of disciplinary sanctions.

However, in this case, the Court held that the DWP 
had not failed to make reasonable adjustments by not 
extending the point at which disciplinary action could 
be taken under the policy and by failing to disregard 
periods of sickness absence due to disability related 
reasons.	The	Court	held	that	the	specific	adjustments	
sought	in	this	case	were	not	 ‘reasonable’	steps	which	
the DWP could be expected to take. 

Ms	Griffiths	had	argued	that	her	62	day	absence	should	
have been disregarded as an exceptional absence but 
the Court said that it was not reasonable to expect the 
DWP to disregard such an extended period of absence, 
particularly given that on the medical evidence availa-
ble, further periods of lengthy absence were likely to 
arise. 

Ms	Griffiths	had	also	argued	that	 the	 trigger	 for	disci-
plinary action should have been extended by 12 days 
but the Court said that there was no obvious period by 
which it should be extended. If future absences were 
likely to be long, a relatively short extension would be 
unlikely	to	remove	the	disadvantage	to	Ms	Griffiths	as	
a disabled person.  The Court did, however, say that in 
different circumstances where the periods of absence 
were short, it may be that such an adjustment would be 
reasonable.

What should employers do?

The	Court	 of	Appeal’s	 decision	 in	 this	 case	 provides	
helpful	clarification	as	there	have	been	conflicting	EAT	
cases in this area.  In relation to sickness absence sit-
uations concerning disabled employees, employers 
should assess each case on its own merits to establish 
whether reasonable adjustments should be made to 
triggers for disciplinary action in any absence manage-
ment policy. 

Case	reference:	Griffiths	v	The	Secretary	of	State	 for	
Work and Pensions

6. Negative reference amounted to disabili-
ty discrimination

The Employment Appeal Tribunal (EAT) has held that a 
negative verbal reference, which resulted in a job offer 
being withdrawn, was discrimination arising from disa-
bility.

Background

Ms Pnaiser was employed by Coventry City Council 
and was disabled.  Following two operations in 2011 
she	had	significant	absences	from	work.		In	2012,	she	
was seconded to a more senior role during which time 
she was absent for several months.  She was made 
redundant in 2013 and signed a settlement agreement 
which included an agreed written reference.

Ms Pnaiser was subsequently offered a new job by 
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NHS England subject to satisfactory references.  The 
Council provided the written reference which had been 
agreed in the settlement agreement but attached it to 
an email offering to discuss the matter further with NHS 
England.  

A discussion subsequently took place in which Ms 
Pnaiser’s	 previous	manager	 at	 the	Council	 told	NHS	
England	about	the	significant	time	off	work	Ms	Pnais-
er had had.  Having learnt that the new role involved 
more	responsibility	than	Ms	Pnaiser’s	role	at	the	Coun-
cil, the manager told NHS England that she would not 
recommend Ms Pnaiser for the new role, implying that 
her sickness absences had adversely affected her per-
formance and that she might struggle to cope with pres-
sure.  

NHS England then withdrew the job offer made to Ms 
Pnaiser.  She brought a claim for discrimination arising 
from disability against both the Council and NHS Eng-
land.

What does this mean?

The EAT held that the sickness absences, which arose 
out	of	Ms	Pnaiser’s	disability,	played	a	part	in	the	neg-
ative verbal reference, which was provided after a pos-
itive written reference had been given. This meant that, 
in this case, it was possible to conclude that Ms Pnais-
er had established a prima facie case of discrimination 
and the burden of proof shifted to the Council and NHS 
England to show that absence played no part in the as-
sessment that Ms Pnaiser was unsuitable for the role.

What should employers do?

This case highlights the dangers to employers when 
seeking and providing references.  The Council in this 
case should only have provided the written reference 
it had agreed as part of the settlement agreement.  It 
should not have provided a separate verbal reference 
which contradicted the written reference.  Recipients of 
such references should be cautious about withdrawing 
a job offer which could result in a discrimination claim. 

Case reference: Pnaiser v NHS England and Coventry 
City Council.

7. Guidance on recruitment and retention of 
transgender staff

The	Government	Equalities	Office	has	published	guid-
ance for employers on the recruitment and retention of 

transgender staff. 

The guidance is aimed at employers but also provides 
guidance for the managers of transgender staff and for 
transgender employees themselves. It contains practi-
cal advice and suggestions based on the expertise and 
experiences of a number of large employers and or-
ganisations as well as real life case studies provided by 
transgender employees.

For more information, please click here.

8. Guidance on legal highs in the workplace

ACAS has published guidance to help employers deal 
with the challenges of a rise in the use of legal highs.

Legal highs are substances which imitate the effects of 
illegal drugs such as speed and cannabis but are not 
actually illegal themselves. As with illegal drugs, they 
can have a range of effects on users and are generally 
used	as	stimulants,	‘downers’	or	hallucinogens.	

The guidance includes advice on the need for robust 
drug and alcohol policies that account for all types of 
substance misuse in the workplace (whether legal or 
not) to avoid any ambiguity.  

For more information, please click here. 

Find out more

Clive Dobbin
Partner
023 8048 2370
clive.dobbin@parissmith.co.uk

David Roath
Partner
023 8048 2238
david.roath@parissmith.co.uk

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/484855/The_recruitment_and_retention_of_transgender_staff-_guidance_for_employers.pdf
http://www.acas.org.uk/index.aspx%3Farticleid%3D5572


© 2016 Paris Smith LLP 04

Employment law newsletter
January 2016

Jane Biddlecombe
Solicitor
023 8048 2374
jane.biddlecombe@parissmith.co.uk

Claire Merritt
Associate
023 8048 2112
claire.merritt@parissmith.co.uk

Gemma Robinson
Solicitor
023 8048 2343
gemma.robinson@parissmith.co.uk

Andrew Willshire
Trainee Solicitor
023 8048 2160
andrew.willshire@parissmith.co.uk


