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1. What to expect in 2016 

11 January: Regulations came into force providing a 
remedy for zero hours workers with exclusivity claus-
es in their contracts of employment. The Regulations 
give zero hour employees the right not to be unfairly 
dismissed in connection with the breach of an exclusiv-
ity clause. They also give zero hours employees and 
workers the right to not be subjected to a detriment for 
failing to comply with an exclusivity clause.

7 March: New rules requiring regulatory references for 
certain financial sector employees are to be introduced.

1 April: The National Living Wage is set to be intro-
duced, entitling workers aged 25 or over (apart from 
those in the first year of an apprenticeship) to be paid at 
least £7.20 per hour.

Statutory Maternity Pay, Statutory Paternity Pay, Stat-
utory Shared Parental Pay and Statutory Adoption Pay 
rates will remain at £139.58 per week for the 2016/17 
tax year.  The weekly rate of Statutory Sick Pay will re-
main at £88.45 for the 2016/17 tax year.

7 September: PRA and FCA rules on whistleblowing in 
the financial services sector are being introduced.

2. Determining whether a person ‘ordinarily 
works in Great Britain’ for pension auto-en-
rolment purposes

The High Court has ruled that when considering where 
a peripatetic employee works for auto-enrolment pur-
poses, it is necessary to consider where the employee’s 
base is. In this seafarer case, it was where the employ-
ee habitually joined and left the ship. 

Background

Fleet Maritime Services (Bermuda), which has no place 
of business in the UK, employs seafarers on Cunard 
and P&O cruise ships, all of whom spend a significant 
majority of their time outside UK territorial waters. Some 
seafarers reside in the UK and some do not.

What does this mean?

The High Court held that a seafarer living in Great Brit-
ain, who spends most of their time in foreign waters, 
will ordinarily be working in Great Britain if they ‘habit-
ually’ join and leave the ship in Great Britain. What is 
‘habitual’ cannot be deduced from a single tour of duty.  
However, a seafarer living in Great Britain, who spends 
most of their time in foreign waters, will not ordinarily be 
working in Great Britain if the ports where they join and 
leave the ship are outside Great Britain. 

The Court also held that not all peripatetic workers will 
necessarily have a base for pension auto-enrolment 
purposes. Where a seafarer assigned to a particular 
ship does not always or habitually join and leave the 
ship in the same country, but does so in different coun-
tries on different occasions, it could be that such a per-
son has no base from which they ordinarily work.

What should employers do?

This case is useful in that it provides the first guidance 
on what it means to be ‘ordinarily working in Great Brit-
ain’ for pension auto-enrolment purposes. It is perhaps 
surprising that the Court concluded that some peripa-
tetic workers may not necessarily have a base for au-
to-enrolment purposes and this issue is likely to see 
more case law in the future.
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Case reference: R on the application of Fleet Maritime 
Services (Bermuda) Limited v The Pensions Regulator-
Background

3. Access to Work updated guidance

The Department for Work and Pensions has updated 
its Access to Work guide for employers. 

Access to Work is a publicly funded employment sup-
port programme that aims to help more disabled people 
start or stay in work.  It can provide grants to employ-
ers to cover adaptations for disabled staff.  The guide 
explains how Access to Work can help employers, who 
is eligible for help, how much it may cost the employer 
and how an employee can make a claim for assistance.

For more information, please click here. 

4. Instruction not to speak native language 
in the workplace was not race discrimina-
tion

The Employment Appeal Tribunal (EAT) has held that 
an instruction to an employee not to speak her native 
language at work did not amount to race discrimination 
or harassment. 

Background

Mrs Kelly, who is Russian, was employed by a com-
pany engaged in animal testing. There had previously 
been incidents of activists working undercover in the 
company in order to obtain information to further their 
campaign and there had also been violent assaults on 
some staff members. 

Mrs Kelly was a new employee and her frequent use 
of her mobile phone at work during which she spoke in 
her native language gave the company cause for con-
cern that she might in fact be an animal rights activist 
who had infiltrated the company.  Due to Mrs Kelly’s 
suspicious behaviour, her line manager asked her not 
to speak Russian at work so that any conversations 
she had in the workplace could be understood by her 
English speaking managers. Similar instructions were 
passed on to her two Ukrainian colleagues.

What does this mean?

An instruction to an employee not to speak their native 
language in the workplace is likely to amount to race 

discrimination unless there is a genuine business rea-
son for giving the instruction.

In this case, the EAT held that there was a genuine 
business reason, given the nature of the company’s 
business, the security requirements arising from this 
and the fact that Mrs Kelly had been acting suspicious-
ly. The EAT held that it was important for managers to 
be able to understand conversations in the workplace 
and concluded that the reason for the instruction not to 
speak Russian was not Mrs Kelly’s race or nationality. 

What should employers do?

Employers should follow ACAS guidance on language 
requirements in the workplace.  ACAS advises that ‘Em-
ployers should be wary of prohibiting or limiting the use 
of other languages within the workplace unless they 
can justify this with a genuine business reason. For 
example, telling two employees that they must speak 
English to each other outside of business operations 
when their first language is Russian could be potentially 
discriminatory.’

If an employer decides it has a genuine business rea-
son to justify a language requirement at work, it is im-
portant that this policy is clear and that it is applied in 
a consistent manner to employees of all nationalities.

Case reference: Kelly v Covance Laboratories Limited

5. Monitoring did not breach right to priva-
cy

The European Court of Human Rights has held that the 
monitoring of an employee’s personal messages on a 
work-related Yahoo Messenger account did not breach 
the employee’s right to privacy. 

Please see our detailed article on this case which can 
be found here.

Case reference: Barbulescu v Romania

6. Dismissal for various acts of misconduct 
was fair

The Employment Appeal Tribunal (EAT) has held that 
the dismissal of an employee for various acts of mis-
conduct was fair, despite the fact that in isolation none 
of the acts amounted to gross misconduct and that no 
warnings had been issued.

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/480370/employer-guide-atw-dwpf03a.pdf%20
http://www.parissmith.co.uk/blog/is-there-a-right-to-privacy-at-work-monitoring-employees/%20


© 2016 Paris Smith LLP 03

Employment law newsletter
January 2016

Background

Ms Ham was employed by the Beardwood Humanities 
College as Director of Science.  She was summarily 
dismissed on various grounds including failing to at-
tend meetings and behaving rudely and intransigently.  
None of the incidents in isolation amounted to gross 
misconduct justifying summary dismissal.  

The Employment Tribunal held that, although the deci-
sion to dismiss was a harsh one, it was still within the 
range of reasonable responses and therefore fair.  Ms 
Ham appealed to the EAT.

What does this mean?

The EAT held that the issue was not whether the in-
dividual acts of misconduct cumulatively amounted to 
gross misconduct but whether the conduct ‘in its totality’ 
provided sufficient reason for dismissal.  

It found that alternatives to dismissal had been consid-
ered by the employer.  The College had considered is-
suing a warning but had decided that dismissal was ap-
propriate in the circumstances. It reasonably concluded 
that trust and confidence had been lost between the 
parties and a warning would have no effect on Ms Ham 
modifying her behaviour.

What should employers do?

This case demonstrates that, even in the absence of 
gross misconduct, it can be fair to dismiss without prior 
formal warnings where there has been a series of acts 
of misconduct.  However, it would be a risky approach 
to dismiss someone for a series of minor acts of mis-
conduct without issuing warnings first.  Each case very 
much turns on its own facts.

Case reference: Ham v The Governing Body of Beard-
wood Humanities College.
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