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1. The National Living Wage

Regulations introducing the National Living Wage (NLW) 
and increasing the financial penalty payable by employ-
ers who underpay have now been made.

The Regulations, which will come into force on 1 April 
2016, introduce the NLW rate of £7.20 an hour for work-
ers aged 25 and over. This means that from 1 April 2016 
the minimum rates will be as follows:

Age    Amount
25 or over   £7.20 
21 to 24   £6.70 
18 to 20   £5.30 
Under 18   £3.87

The apprentice rate, which applies to apprentices who 
are in the first year of their apprenticeship, will remain at 
£3.30 regardless of their age.

The Regulations also increase the financial penalty pay-
able by employers who underpay the National Minimum 
Wage (including the NLW) from 100% to 200% of the 
underpayment due to each worker.

Reference: The National Minimum Wage (Amendment) 
Regulations 2016

2. Commission should be included when 
calculating holiday pay

The Employment Appeal Tribunal (EAT) has held that 
results-based commission should be included when cal-
culating a worker’s four week entitlement to holiday pay 
under European law.

Background

This is the long running case of British Gas Trading 
Limited v Lock.  Readers may recall that Mr Lock had 
normal working hours and was paid a basic salary 
plus commission on the sales he achieved.  Such re-
sults-based commission made up approximately 60% 
of his remuneration.  Mr Lock’s holiday pay only includ-
ed his basic salary and he made a claim that commis-
sion should be included as well.

This case went to the ECJ which held that workers 
should receive their ‘normal remuneration’ during their 
statutory holiday under European law (4 weeks’ holi-
day).  The case was then remitted to the Employment 
Tribunal in the UK which held that the ‘week’s pay’ pro-
visions in the Employment Rights Act 1996 should be 
re-written for the purposes of the Working Time Regu-
lations 1998 so that commission and similar payments 
are included in statutory holiday pay.  British Gas ap-
pealed to the EAT.

What does this mean?

The EAT dismissed British Gas’ appeal following its 
previous decision in the Fulton v Bear Scotland case 
regarding the inclusion of non-guaranteed overtime in 
holiday pay.  It held that commission should be included 
when calculating the statutory four weeks’ holiday pay, 
although it need not be included when calculating the 
additional 1.6 weeks’ holiday entitlement provided by 
UK law in the Working Time Regulations 1998. 

What should employers do?

Employers should calculate holiday pay so that it in-
cludes results-based commission, at least in relation to 
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the statutory four weeks’ holiday provided under Euro-
pean law.  

However, this case did not provide any further clarity on 
the appropriate reference period for averaging pay.  A 
calculation based on a 12 week reference period may 
be a sensible approach but it is important that the ref-
erence period is representative of the worker’s normal 
remuneration. 

It is understood that British Gas are seeking permission 
to appeal to the Court of Appeal. Although there is un-
certainty in relation to holiday pay, it is worth noting that 
in claims brought on or after 1 July 2015, an Employ-
ment Tribunal can only look back two years from the 
date of the complaint in awarding compensation.

Case reference: British Gas Trading Limited v Lock & 
Another.

3. Gender pay gap reporting

The Government has published draft regulations on 
gender pay reporting, which will require private and vol-
untary sector employers with at least 250 employees to 
publish figures on gender pay within their organisation.

Employers covered by the regulations will have to:
• publish the overall mean and median difference  

between male and female pay across their 
workforce;

• publish how many men and women appear in each 
of 4 salary quartiles, based on the employer’s 
overall pay range;

• publish the mean difference between what men and 
women receive by way of bonuses;

• publish these figures annually on their website and 
leave them there for at least 3 years; and

• submit evidence of compliance to the Government 
annually.

The regulations are expected to come into force on 1 
October 2016. Employers will have to produce a prelim-
inary data snapshot by 30 April 2017 and have publical-
ly reported their pay gap information within 12 months 
of that date.

It is worth noting that the regulations do not contain 
any enforcement mechanism or any sanctions for em-
ployers who don’t comply, although it is possible that 
the Government may name and shame non-compliant 
companies.

4. Criminal records disclosure scheme has 
been successfully challenged

The High Court has ruled that the present criminal re-
cords disclosure scheme is incompatible with article 8 
of the European Convention of Human Rights because 
the scheme lacks the machinery for testing the propor-
tionality of interference with article 8 rights, which is re-
quired if the scheme is to be lawful.

What does this mean?

The present scheme requires that where a person has 
more than one conviction, regardless of the nature of 
the offences or the individual’s circumstances, such 
convictions are always disclosable.  Therefore, minor 
convictions, which were committed long ago (and which 
are not relevant to an employee’s employment now) are 
disclosed under the present scheme.  The High Court 
found that the requirement to disclose such convictions 
is arbitrary and not necessary or proportionate.  There 
is no room for discretion to be applied in any individual 
case.

What should employers do?

Until the Government takes steps to address the High 
Court’s judgment, employers will need to ensure that, 
subject to any sector specific guidance, they exercise 
independent judgment in considering the weight to at-
tach to disclosures, particularly when considering old or 
trivial convictions.

Case reference: R (on the application of P) v Secretary 
of State for Justice

5. Dismissal for disclosure of confidential 
information was wrongful and unfair

An Employment Tribunal has held that the summary 
dismissal of a foreign exchange trader for disclosure of 
client confidential information was wrongful and unfair 
as there was a culture of information sharing between 
foreign exchange traders at different banks.

Background

Mr Stimpson was employed by Citibank as a foreign 
exchange trader.  In 2010, he was encouraged by his 
manager to join an online chat room in an attempt to 
gain better market information, although no guidance 
was given to him on what should or should not be 
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posted in a chat room.  Citibank had a detailed con-
fidentiality policy and code of conduct prohibiting the 
disclosure of confidential information which it stated 
would be viewed as gross misconduct.  In 2013, Citi-
bank issued a specific instruction to staff to stop using 
chat rooms to share information with other traders and 
Mr Stimpson complied with this request.

Mr Stimpson was subsequently subjected to discipli-
nary action for gross misconduct in relation to 12 occa-
sions between 2010 and 2011 when he had allegedly 
inappropriately shared client confidential information 
with other traders in chat rooms.  His main defence 
was that his actions were considered to be within the 
normal culture of information sharing in the business at 
the time. He argued that managers condoned the use 
of chat rooms and that some of the information was in 
the public domain anyway.  He also argued that it would 
be unfair of Citibank to decide his case before the out-
come of a broader regulatory review by the FCA on the 
same issue.

Mr Stimpson was summarily dismissed for gross mis-
conduct and he brought claims for unfair dismissal and 
wrongful dismissal (for his notice pay).

What does this mean?

The Employment Tribunal upheld Mr Stimpson’s claims 
but held that his compensation should be reduced for 
contributory fault.

The Tribunal held that Citibank’s investigation was su-
perficial and had failed to focus on any evidence given 
in Mr Stimpson’s defence.  This was particularly impor-
tant in a case where the consequences of dismissal 
for gross misconduct in the highly regulated financial 
industry were severe and would affect his future em-
ployment prospects.

It was insufficient for Citibank to rely on a strict read-
ing of its policies and codes of practice on protecting 
confidential information without properly investigating 
how the policies were actually applied in the business 
or the extent to which the information was already in 
the public domain.  The failure by Employee Relations 
to bring the FCA’s final decision to the chair’s attention 
prior to sending the dismissal letter was also unreason-
able, particularly as the FCA’s conclusions supported 
Mr Stimpson’s culture defence.

The Tribunal also took into account that Mr Stimpson 
reasonably believed that his conduct was permitted 

given management encouragement to join a chat room 
and changed his behaviour when specific management 
instructions were given about the use of chat rooms in 
2013.  The dismissal was held to be unfair.

What should employers do?

This case provides useful reminders to employers 
about conducting disciplinary investigations and hear-
ings.  The existence of strict policies is not enough if 
employers do not ensure that they are actually applied 
and enforced in the business.  The case also highlights 
the need for thorough investigations particularly in reg-
ulated sectors where disciplinary action could seriously 
affect the employee’s future career prospects.

Case reference: Stimpson v Citibank N A

6. Lay off period did not have to be reason-
able

The Employment Appeal Tribunal (EAT) has held that 
there is no implied term in an employment contract that 
a lay off period should be reasonable. 

Background

An employer may lay off some employees during a 
temporary downturn in work if it has the contractual 
right to do so.  There is no maximum prescribed period 
for which an employee can be laid off or put on short 
time working.

Mr Craig was employed by Bob Lindfield & Son Ltd as a 
CAD designer and was laid off owing to a drop in work.  
Having been laid off for 5 weeks he wrote to his em-
ployer stating that he assumed that he had been made 
redundant.  The company denied this and said that it 
was hopeful that work would resume shortly.  However, 
Mr Craig resigned and claimed constructive dismissal 
due to the lay off period going on for an unreasonable 
period.

What does this mean?

The EAT dismissed Mr Craig’s claim and stated that 
there is no implied term of reasonableness in a contrac-
tual provision allowing employees to be laid off or put 
on short time working for an indefinite period without 
pay.  

In this case, the company had legitimately followed the 
statutory scheme under which a redundancy payment 
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does not have to be paid if there is a reasonable expec-
tation that further work will become available within four 
weeks.  However, the EAT observed that if a company 
kept an employee on lay off with no reasonable pros-
pect of there ever being an upturn in work, this would 
likely be a breach of contract as it would be effectively 
denying them a redundancy payment. 

What should employers do?

Employers laying off staff or placing them on short-
time working should act reasonably.  In this case, the 
employee failed in his claim for constructive dismissal.  
However, it is possible that an employer could act in 
such a way as to amount to a breach of the implied 
term of mutual trust and confidence (for example, by 
manipulating the lay off or short time working provisions 
for its own economic benefit, at the expense of its em-
ployees).  This would entitle the employee to resign and 
claim constructive dismissal.

Case reference: Craig v Bob Lindfield & Son Limited

7. Temporary cessation of work and TUPE

The Employment Appeal Tribunal (EAT) has held that 
a temporary cessation of work by a subcontractor did 
not preclude a business transfer or service provision 
change under TUPE. 

Background

In this case, a subcontractor had suspended its op-
erations and laid off its employees due to a commer-
cial dispute with the main contractor.  This took place 
shortly before the expiry of the main contract and the 
transfer of the services to a new contractor.  The sub-
contract was terminated by consent 12 days before the 
new contract was due to commence.  Both the main 
contractor and the new contractor refused to take on 
the subcontractor’s employees on the grounds that the 
TUPE Regulations did not apply.

What does this mean?

The EAT held that the case should be remitted to the 
Employment Tribunal to reconsider whether TUPE ap-
plied.

In relation to any business transfer, the EAT held that 
the economic entity in this case (the provision of traf-
fic management services) had continued to exist at all 
times and there was simply a temporary cessation of 

activities by the subcontractor.  This was just one factor 
to be considered in deciding whether a business trans-
fer had taken place.

In relation to any service provision change, the EAT held 
that there was no requirement for the organised group-
ing of employees to be actually engaged in the activity 
immediately before the service provision change.  It is 
a question of fact as to whether an organised grouping 
of employees retains its identity even though work has 
come to a halt.  A temporary cessation of work does not 
mean, by itself, that a grouping of employees can no 
longer be said to be organised.

What should employers do?

Employers should not place too much reliance on a 
temporary cessation of work in a TUPE situation.  A 
temporary cessation is just one of the relevant factors 
which will be taken into account in deciding whether a 
transfer has occurred. Tribunals will consider the length 
of the cessation and the purpose or reason behind it.

Case reference: Mustafa and another v Trek Highways 
Services Limited and others

8. Detriment on grounds of trade union 
membership

The Court of Appeal has held that an employee had 
been subjected to a detriment on the grounds of trade 
union membership or activities.  

Background

Mr Bone was a nurse employed by an NHS Trust and 
he was a member of both Unison (which was recog-
nised by his employer) and the Workers of England 
Union (WEU).  WEU’s presence was not welcomed 
by the recognised trade unions or the Trust. Mr Bone 
was subjected to a campaign of harassment by his col-
leagues, including being called a bigot and “Adolf”.  The 
Trust failed to take any effective action to address the 
harassment and Mr Bone brought a claim stating that 
he had been subjected to a detriment on the grounds of 
trade union membership or activities.

What does this mean?

The Court of Appeal held that the Trust’s failure to in-
vestigate, suspend and discipline those responsible for 
the harassment against Mr Bone meant that the Trust 
had failed to protect him from a campaign of 
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harassment and bullying. The Court of Appeal did not 
accept the Trust’s argument that it was trying to remain 
neutral between Unison and the WEU and held that the 
main purpose of the Trust’s failure was preventing or 
deterring Mr Bone from taking part in WEU activities. 

What should employers do?

Employers should not subject their staff to any detri-
ment by reason of their trade union activities.  However, 
it is worth noting that it is not enough that the employer’s 
acts or omissions have the effect of causing a detriment 
in relation to trade union activities.  A Tribunal must be 
satisfied (as in this case) that this was the purpose or 
the main purpose of the employer’s conduct.

Case reference: Bone v North Essex Partnership NHS 
Foundation Trust

9. Data protection self-assessment tool

The Information Commissioner’s Office has launched a 
new data protection self-assessment tool.  The tool is 
aimed at helping small and medium sized organisations 
assess their compliance with the Data Protection Act 
1998 and find out what they need to do to comply. 

For more information click here.

10. In the pipeline

BIS has published a plan setting out its aims during the 
current Government. These include:

• the introduction of up to three days a year volunteer 
leave for people working in large companies and 
the public sector;

• the repeal of the restriction on employers hiring 
agency staff to provide essential cover during 
strikes;

• tackling illegal working and exploitation;
• increasing the National Living Wage to £9 an hour 

by 2020.

Separately, BIS has published the Government’s re-
sponse to a consultation on reforming the recruitment 
sector. Its plans include banning employment agencies 
and businesses from recruiting solely from other Eu-
ropean Economic Area countries without advertising in 
Great Britain.

In addition, the Cabinet Office has published a report on 
the outcomes of its consultation on language require-

ments for public sector workers. It intends to introduce 
a code under which there will be a new duty for pub-
lic authorities to ensure that their workers in customer 
facing roles speak fluent English (and/or Welsh where 
appropriate). 
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