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1. Holiday pay must include results based 
commission

The Court of Appeal has held that where an employee has 
‘normal working hours’ and their remuneration does not 
vary with the amount of work done during such hours, the 
amount of contractual results based commission normally 
earned should be taken into account when calculating 
their holiday pay.

Background

This is the Court of Appeal decision in the long running 
case of British Gas v Lock.  Mr Lock worked for British 
Gas as a sales consultant.  He received basic salary 
plus commission based on the sales he achieved (which 
made up approximately 60% of his remuneration).  His 
commission payments were based on results only, not 
how much work he did.  As Mr Lock had normal working 
hours, his holiday pay only included basic salary and not 
commission.  He brought a claim arguing that this was a 
breach of the Working Time Regulations 1998 (WTRs).  
His case was referred to the ECJ which held that the 
EU Working Time Directive requires commission to be 
included in statutory holiday pay because it is part of the 
worker’s normal remuneration.

What does this mean?

The Court of Appeal upheld the EAT’s decision that the 
WTRs should be interpreted as requiring results based 
commission to be taken into account when calculating 

holiday pay where that worker has normal working hours.  
This applies to the four weeks of statutory holiday required 
under EU law but does not apply to the extra 1.6 weeks’ 
holiday required under the WTRs and any additional 
contractual holiday entitlement.

However, the position in relation to other types of cases 
such as where a salaried banker receives a single, large 
results based annual bonus or where an employee only 
becomes entitled to commission at the point in the year 
when a particular level of turnover, profit or other threshold 
is reached remains unclear. It also remains unclear what 
the correct reference period would be in such cases.

What should employers do?

Employers should take into account resulted based 
commission when calculating holiday pay for at least four 
weeks’ holiday in any holiday year where a worker has 
normal hours of work. 

Unfortunately, the Court of Appeal in this case did not 
address the practical difficulties employers face in 
calculating the commission element of holiday pay, 
particularly the appropriate reference period to be used.  

It is understood that British Gas are applying for leave 
to appeal to the Supreme Court.  Until greater clarity is 
provided by the Courts, it might be prudent for employers 
to take the 12 weeks before the holiday period in question 
as the appropriate reference period, unless there are 
significant seasonal fluctuations in a worker’s commission, 
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in which case the 12 months before the holiday period in 
question may be a more representative reference period.

It is also worth noting that any claims for underpaid 
holiday pay brought on or after 1 July 2015 are limited to 
the deductions made in the two years prior to the date of 
the claim.
Case reference: British Gas Trading Limited v Lock and 
another

2. ACAS guidance on marriage and civil 
partnership discrimination

ACAS has published new guidance on marriage and civil 
partnership discrimination in the workplace - see here.

The guidance explains what rights employees who 
are married or in a civil partnership have and how they 
might be discriminated against or victimised. It also sets 
out the key areas of employment where marriage and 
civil partnership discrimination can happen, provides 
guidance as to how employers can minimise the risk of 
discrimination and explains how employers should handle 
discrimination complaints.

ACAS has also published a factsheet explaining the 
top ten myths relating to marriage and civil partnership 
discrimination - see here.

3. ACAS guidance on handling potentially 
life threatening conditions

ACAS has published guidance on how to handle potentially 
life-threatening conditions at work: (http://www.ACAS.org.
uk/index.aspx?articleid=5847)

The guidance is aimed at helping employers manage 
staff who have a potentially life threatening or long term 
illnesses such as cancer, multiple sclerosis or HIV (all of 
which are conditions automatically protected as disabilities 
from the point of diagnosis under the Equality Act 2010).

ACAS advises employers to have regular discussions with 
affected employees and to make reasonable adjustments 
to their jobs if necessary. The guidance explains how 
employers can best provide support and how they can 
stay within the law. 

4. Disabled employee’s treatment must be 
justified on each occasion

The Employment Appeal Tribunal (EAT) has held that the 
unfavourable treatment of a disabled employee in the 
application of a sickness absence management process 
must be objectively justified on each occasion.

Background

Discrimination arising from disability occurs where an 
employer treats an employee unfavourably because of 
something arising in consequence of the employee’s 
disability and the employer cannot show that it is 
objectively justified (i.e. that it is a proportionate means of 
achieving a legitimate aim).

Mr Buchanan was a police officer on long term sick leave, 
suffering with post-traumatic stress disorder.  He was 
disabled under the Equality Act 2010.  His absence was 
managed under the police’s Unsatisfactory Performance 
Procedure (UPP).  Under the UPP, Mr Buchanan was 
required to comply with return to work dates stipulated in 
improvement notices.  He failed to return to work due to 
his disability and brought a claim alleging discrimination 
arising from disability.

The Employment Tribunal held that the police only had to 
justify the UPP generally, as opposed to justifying specific 
actions taken under the policy.  Mr Buchanan appealed 
to the EAT.

What does this mean?

The EAT held that when considering whether unfavourable 
treatment is justified, it is not sufficient to ask whether 
the underlying procedure was in general justified.  The 
Tribunal should have applied the objective justification 
test to each of the instances of unfavourable treatment 
against Mr Buchanan. In each instance, they should have 
questioned whether the decision taken (e.g. the decision 
to start the UPP or if and when to move to the next stage 
of the UPP) was a proportionate means of achieving a 
legitimate aim. 

The case was remitted to the Tribunal to reconsider the 
situation.
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What should employers do?

Employers should be aware that in such cases it is the 
application of the absence management process to the 
individual employee that needs to be justified, not the 
absence management process itself.
Case reference: Buchanan v The Commissioner of Police 
of the Metropolis

5. ACAS research on neurodiversity

ACAS has published research on neurodiversity within 
the context of employment and the workplace: (http://
www.ACAS.org.uk/index.aspx?articleid=5858).

Neurodiversity refers to people who have dyslexia, autism, 
ADHD, dyspraxia and other neurological conditions. 

The research found that:
• Problems with underperformance are particularly 

likely to arise where managers are not aware of 
someone’s condition.

• Recruitment processes can be a potential barrier to 
neurodiversity.

In relation to problems with underperformance, the 
research found that disclosure can be very helpful but that 
this needs to be carefully handled.  When dealing with 
performance issues, there is a need to be sensitive and 
focus on the individual’s strengths as well as their areas 
of weakness.

ACAS warns employers to take care when recruiting staff 
to avoid being discriminatory.  It suggests that employers 
offer multiple application methods, avoid ambiguous 
/ generic job adverts, set only relevant tasks at the 
interview stage and ensure that the selection process 
gives candidates the opportunity to demonstrate their 
abilities in different ways. 

As greater awareness can help, ACAS recommends 
that employers be proactive in providing information on 
neurodiversity to all staff, including those with neurological 
conditions as they may not always be fully aware of the 
way in which their condition might affect their ability to 
perform certain tasks. 

ACAS also recommends that employers give clear 

instructions, ensure that staff are not overloaded, provide 
a working environment free of distractions, allow staff to 
channel themselves into tasks where they can excel and 
not overlook the potential merits of having a neurodiverse 
workforce.

6. No dismissal where no communication 
with the employee
The Employment Appeal Tribunal (EAT) has held that 
an employee, who was employed by a recruitment 
agency, was not dismissed as no dismissal had been 
communicated to her.  She could not therefore claim 
unfair dismissal.

Background

Ms Sandle was employed by a recruitment agency.  When 
an assignment with one of the agency’s clients came to 
an end, the employer failed to take proactive steps to find 
other work for her and made little attempt to contact her. 
Ms Sandle also made no attempt to contact the employer. 
A P45 was generated by the employer but was never sent 
to Ms Sandle.

What does this mean?

Ms Sandle claimed that she had been unfairly dismissed 
but the EAT held that there had been no direct dismissal 
because a dismissal must be communicated to the 
employee and the employer had done nothing to 
communicate a dismissal to Ms Sandle. She remained 
employed, albeit in limbo, at the time she presented her 
unfair dismissal claim.

However, the EAT stated that, as the employer had 
breached a contractual obligation to use its best efforts 
to promote Ms Sandle to its clients to maximise her 
assignment opportunities, had she resigned in response 
to that breach, she might have had a claim for constructive 
unfair dismissal. However, on the facts of the case, she 
had not communicated any resignation to her employer. 

Ms Sandle argued that the dismissal could be implied by 
the inaction of the employer to find her work.  The EAT 
rejected this argument.  It stated that communication 
can be by conduct and the conduct in question might be 
capable of being construed as a direct dismissal or as a 
repudiatory breach, but it has to be something of which 
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the employee was aware. In this case, the employee 
could not prove that she had been dismissed and her 
unfair dismissal claim therefore failed. 

What should employers do?

Recruitment agencies that employ workers directly should 
comply with the terms of their contracts with employees 
and use their best efforts to find assignments for their 
employees when one assignment comes to an end. 

Case reference: Sandle v Adecco UK Limited

7. No TUPE transfer as transfer didn’t actually 
go ahead

The Employment Appeal Tribunal (EAT) has held that 
there was no TUPE transfer where there was an intention 
to take over a business but the transfer did not actually 
go ahead.

Background

Mrs Turner was employed by SJM.  ALNO had a franchise 
agreement with SJM to promote a range of its products.  
When SJM decided not to renew the franchise agreement, 
ALNO initially agreed to take on the SJM outlet and Mrs 
Turner as an employee.  However, in the end, the parties 
could not agree terms and a serious defect at the premises 
meant that SJM’s premises remained closed for a period 
of 18 months, during which time Mrs Turner found other 
work.

The Tribunal found that Mrs Turner’s employment had 
transferred from SJM to ALNO.  ALNO appealed.

What does this mean?

The EAT held that an intention to transfer is not a transfer 
and, when considering whether there has been a TUPE 
transfer or not, it is necessary to consider all of the facts 
of a particular case. 

As well as considering the intention of the parties, the 
Tribunal should have taken into account the fact that 
ALNO was not selling kitchens retail from its showroom, 
unlike SJM had done.  In addition, the owner of SJM was 
not being taken on by ALNO and no goodwill transferred.  

It was also relevant that SJM’s premises had ceased to 
operate for a long period of time. 
Case reference: ALNO UK Limited v Turner & SJM 
Kitchens and Bathrooms Limited

Find out more

Please contact us to discuss your requirements or to find 
out more.
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