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1. National Minimum Wage rates from 1 
October 2016

The Government has announced the National Minimum 
Wage (NMW) rates which will apply from 1 October 2016.

The rates will be as follows:

•	 Workers aged 25 and over (the National Living Wage 
rate, which remains unchanged) - £7.20 an hour.

•	 Workers aged between 21 and 24 (the standard adult 
rate) - £6.95 an hour.

•	 Workers aged between 18 and 20 (the youth 
development rate) - £5.55 an hour.

•	 Workers aged under 18 but above the compulsory 
school age and to whom the apprentice rate does not 
apply (the young worker rate) - £4.00 an hour.

•	 Apprentices under the age of 19 or those aged 19 and 
over	but	 in	 the	first	year	of	 their	apprenticeship	(the	
apprentice rate) - £3.40 an hour.

The	 accommodation	 offset	 (which	 allows	 employers	
to pay less when they are giving employees free 
accommodation) will rise to £6 per day.

2. Childcare vouchers provided under a 
salary sacrifice scheme do not have to be 
provided during maternity leave

The Employment Appeal Tribunal (EAT) has held that there 
is no statutory obligation to continue childcare vouchers 

under	a	salary	sacrifice	scheme	during	maternity	leave.

What does this mean?

The obligation to maintain an employee’s terms and 
conditions during maternity leave does not extend to 
‘remuneration’.  The EAT in this case held that childcare 
vouchers	 provided	under	 a	 salary	 sacrifice	 scheme	are	
part of an employee’s ‘remuneration’ (not a non-cash 
benefit)	and	therefore	do	not	have	to	be	provided	during	
maternity leave. For this reason, it was not an unlawful 
detriment, or discrimination, for the employer to cease to 
provide the vouchers during a period of maternity leave.   

The EAT said that HMRC guidance that the employer 
must continue to provide childcare vouchers under a 
salary	 sacrifice	 scheme	 was	 wrong	 and	 should	 not	 be	
followed. 

However, the EAT also held that where childcare vouchers 
are provided to employees on top of their salary, not 
under	 a	 salary	 sacrifice	 scheme,	 the	 vouchers	 are	 not	
part of the employee’s remuneration and must therefore 
be continued during maternity leave. 

What should employers do?

The EAT expressed its conclusions in this case “somewhat 
tentatively”	and	 therefore	employers	who	offer	childcare	
vouchers may wish to wait to see how further case law 
develops before deciding whether to review the terms and 
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conditions of their scheme. 

In this month’s budget, it was announced that childcare 
voucher schemes will be closed to new entrants from April 
2018 in any event. 

Case reference: Peninsula Business Services Limited v 
Donaldson. 

3. Employer was liable for employee’s assault 
on customer

The Supreme Court has held that an employer was 
vicariously liable for an employee’s unprovoked violent 
assault on a customer.

Background

Mr Mohamud (who is of Somali origin) stopped at a 
Morrisons petrol station which was manned by Mr Khan, a 
Morrisons employee whose job it was to serve customers.  
Mr Mohamud asked Mr Khan to print out some documents 
for him.  Mr Khan refused and ordered Mr Mohamud to 
leave the premises using foul and racist language.  He 
then pursued him to his car and proceeded to punch and 
kick him to the ground.

Mr Mohamud brought a personal injury claim against 
Morrisons and the issue was whether Morrisons could 
be held to be vicariously liable for Mr Khan’s violent acts.  
The Tribunal and the Court of Appeal held that Morrisons 
was	not	liable	because	there	was	not	a	sufficiently	close	
connection between Mr Khan’s employment and his 
violent actions.  Mr Mohamud appealed to the Supreme 
Court.

What does this mean?

In this case, the Supreme Court upheld the appeal.  It held 
that	 there	 was	 a	 sufficiently	 close	 connection	 between	
the assault and Mr Khan’s job of attending to customers 
and dealing with their inquiries, for Morrisons to be held 
vicariously liable for his acts.  Coming out of the petrol 
station kiosk and pursuing Mr Mohamud to his car did not 
break the close connection to Mr Khan’s duties. He was 
ordering	 Mr	 Mohamud	 off	 the	 premises	 and	 purporting	
to go about his employer’s business (albeit in a grossly 
abusive way).

The Court emphasised that in each case an evaluation 
must be made as to whether the employee’s activities are 
sufficiently	connected	to	their	employment	and	whether	it	
is just to make the employer liable for their actions, having 
regard to policy considerations.

What should employers do?

Employers should be aware that they could be held 
responsible for an employee who attacks a customer, 
especially if their role is to attend to customers, and 
should take all sensible and reasonable precautions to 
reduce the likelihood of such events occurring.

Case reference: Mohamud v WM Morrison Supermarkets 
plc.

4. Ministry of Justice held liable for negligence 
of prisoner working in kitchen

The Supreme Court has held that the Ministry of Justice 
(MoJ) was vicariously liable for the negligence of a 
prisoner working in a prison kitchen, despite the absence 
of an employment relationship.

Background

A prisoner, whilst working in the prison kitchen, negligently 
dropped a bag of rice on the catering manager, Mrs Cox, 
causing her a back injury. She brought a claim against 
the MoJ.  The MoJ argued that it could not be liable for 
the actions of the prisoner because compulsory prison 
work did not give rise to a relationship between the 
prisoner	and	the	prison	service	that	was	sufficiently	akin	
to employment, in that prisons are obliged to provide work 
for	the	benefit	of	the	prisoner	and	their	rehabilitation.

What does this mean?

The Supreme Court did not accept this argument and 
confirmed	that	any	relationship	is	in	principle	capable	of	
giving rise to vicarious liability.  This is the case where 
an	individual	carries	on	activities	for	another’s	benefit	as	
an integral part of its business and where that other, in 
assigning those activities to the individual, has created a 
risk of a negligent act being committed. 
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What should employers do?

Employers should be aware that they could be held 
responsible for the actions of someone who is not 
their employee if a court considers it to be fair, just and 
reasonable.  The outcome of each case will depend on 
the individual facts and circumstances involved.
Case reference: Cox v Ministry of Justiceit to be fair, just 
and reasonable.  The outcome of each case will depend 
on the individual facts and circumstances involved.

Case reference: Cox v Ministry of Justice.

5. Financial penalties for unpaid Tribunal 
awards

On 6 April 2016, a new scheme was introduced to penalise 
employers who fail to pay Employment Tribunal awards or 
settlement sums following Acas conciliation.

Under	the	new	scheme,	the	employer	will	first	be	issued	
with	 a	 warning	 notice	 that	 a	 financial	 penalty	 will	 be	
imposed	unless	the	outstanding	sum	is	paid	by	a	specified	
date.

If the employer fails to pay the outstanding sum before 
the	date	specified	in	the	notice,	a	penalty	notice	may	be	
issued	requiring	 the	employer	 to	pay	a	financial	penalty	
of 50% of the unpaid sum (subject to a minimum of £100 
and a maximum of £5,000).  This penalty is to be paid to 
the Government not to the individual.

If the employer pays the unpaid sum and the penalty 
within 14 days the amount of the penalty will be reduced 
by	50%.	If	the	financial	penalty	is	not	paid	on	time,	interest	
will continue to accrue on it.  Employers will be able to 
appeal if certain grounds are met.

Reference: The Small Business, Enterprise and 
Employment Act 2015 (Commencement No 4) Regulations 
2016.

6. Writing to an employee on sick leave 
amounted to constructive dismissal

The Employment Appeal Tribunal (EAT) has held that 
when an employer wrote to an employee whilst she was 

on sick leave for work related stress, to raise concerns 
with her employment that were not serious or urgent, it 
was in repudiatory breach of the implied term of mutual 
trust	and	confidence.		The	employee	had	therefore	been	
constructively dismissed.

Background

Miss Hodkinson was disabled and, following her 
employer’s failure to follow advice from its occupational 
health	 advisor,	 she	 went	 off	 sick	 with	 work-related	
depression and anxiety.  She believed that she had been 
bullied	by	her	managers	and	this	was	mentioned	in	her	fit	
note.  The CEO of the employer wrote to her asking if she 
wished to raise a grievance and she replied stating that 
she was too upset and unwell to communicate properly 
about the treatment she had received.  The CEO wrote 
back suggesting they meet, stating that he had spoken 
to her managers about what had gone wrong and listing 
6 areas of concern that he wanted to discuss with Miss 
Hodkinson.

Miss Hodkinson proceeded to resign due to a breakdown 
in	trust	and	confidence	stating	that	she	thought	the	CEO’s	
letter was intended to force her to resign.

What does this mean?

The Tribunal and the EAT held that Miss Hodkinson had 
been constructively dismissed.  The employer knew she 
was very ill and raised a number of concerns with her 
that were not serious and did not need to be dealt with 
immediately.  Some of the issues that were raised had 
already been dealt with.

The EAT did not however uphold Miss Hodkinson’s claim 
for disability related harassment.  The employer’s conduct 
did not necessarily relate to Miss Hodkinson’s disability 
and	she	had	not	proved	that	it	had	the	purpose	or	effect	of	
creating an intimidating, hostile, degrading, humiliating or 
offensive	environment	for	her.

What should employers do?

If an employer raises concerns with an employee who 
is	 off	 sick	 with	 work	 related	 stress,	 and	 who	 is	 feeling	
aggrieved about their treatment at work, the employer risks 
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a successful claim of constructive dismissal, particularly if 
the concerns are not serious or urgent. 

Employers should exercise caution when contacting 
employees on sick leave. Where an employee has a 
potential grievance and there are also work related 
concerns, it is advisable in most cases to deal with 
the	 grievance	 first	 and	 then	 address	 the	 disciplinary	 or	
performance concerns.

Case reference: Private Medicine Intermediaries Limited 
and others v Hodkinson

7. Auto-enrolment has been simplified

Regulations simplifying auto-enrolment came into force 
on 6 April 2016.

Company directors

The Regulations remove the duty to auto-enrol workers 
who	hold	office	as	a	director	of	the	company	that	employs	
them, who are otherwise eligible for auto-enrolment. 
Instead, the duty is turned into a power for employers to 
enrol such workers, but they will not be required to do so.

Partners in LLPs

The Regulations remove the duty to auto-enrol ‘genuine 
partners’ in Limited Liability Partnerships (LLPs), namely 
those who are members of an LLP who are classed as 
‘workers’ but who are not treated for income tax purposes 
as being employed by the partnership.  Instead, employers 
will have the power to enrol such workers, but they will not 
be required to do so.

Re-declaration of compliance

A simpler process for re-declaration of compliance is being 
introduced by the Regulations by aligning the timescales 
for re-declaration regardless of whether an employer has 
eligible jobholders. 

Employers with no jobholders to re-enrol will be treated in 
the same way as employers with eligible jobholders, so 
that they need only provide information to the Regulator 
within 5 months of the third anniversary of their original 
staging date, and then, broadly, at 3 yearly intervals from 

their last re-enrolment date.

Bringing forward staging dates

The Regulations make it easier for employers to bring 
their staging date forward:
•	 by removing the requirement to obtain the trustees’ 

agreement to bring forward the staging date if the 
employer has no eligible jobholders to auto-enrol;

•	 by removing the requirement for employers to give the 
Regulator one month’s notice to bring their staging 
date forward. Employers will, instead, be able to give 
notice to bring forward their staging date at any point 
up to and including their new early auto-enrolment 
date;

•	 employers without anyone to enrol will be allowed 
to bring forward their staging date to any date in the 
month, rather than to a 1st of the month. 

Workers who received winding up lump sum

The Regulations clarify the exception for workers who 
received a winding up lump sum. 

The exception will only apply where a worker has been 
paid a winding up lump sum and within the next 12 months 
after payment of that sum, ceases to be employed and is 
re-employed by the same employer but becomes eligible 
for auto-enrolment (or re-enrolment). 

The duty to enrol and re-enrol is lifted during that period, 
although the employer will still have a discretion to enrol 
the worker. The next time enrolment arises would be at the 
next periodic re-enrolment. If a worker receives a winding 
up lump sum, but then reaches eligibility or the employer 
reaches its staging date after the expiry of the 12 month 
period, they will need to be automatically enrolled in the 
usual way.

Former contracted out salary related schemes

For	 a	 transitional	 period,	 employers	 of	 defined	 benefit	
schemes	that	satisfied	the	contracting	out	conditions	on	5	
April	2016	and	who	have	not	changed	the	benefits	in	their	
scheme will be able to use a scheme level ‘cost of accruals 
test’ to satisfy the quality requirement for auto-enrolment 
following	the	abolition	of	defined	benefit	contracting	out.	
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Employers using these schemes can apply the ‘cost of 
accruals	 test’	at	scheme	 level	 rather	 than	benefits	 level	
during the transitional period, which will be the earlier of 
the following:

•	 the	date	of	the	first	report	signed	by	the	actuary	after	
5 April 2016 that breaks the cost of accruals down to 
benefit	scale	level;	and

•	 5 April 2019.

Reference: The Occupational and Personal Pension 
Schemes (Automatic Enrolment) (Miscellaneous 
Amendments) Regulations 2016.
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