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1. Acas Code only applies where there is 
‘culpable conduct’

The Employment Appeal Tribunal (EAT) has confirmed 
that the Acas Code of Practice on Disciplinary and 
Grievance Procedures does not apply to a dismissal for 
ill health where there is no ‘culpable conduct’ in terms of 
misconduct or poor performance.

Background

Mr Holmes worked as a security guard for Qinetiq and 
had a number of periods of sickness absence relating to 
problems with his back, hips and legs.  He was dismissed 
on ill health grounds. 

Mr Holmes brought a successful unfair dismissal claim 
and claimed that he should receive an uplift in his 
compensation due to the company’s failure to follow the 
Acas Code.

What does this mean?

The EAT refused to award an uplift in compensation and 
held that the Acas Code did not apply to dismissals on 
grounds of ill health.  It held that the Code is only intended 
to apply to situations where disciplinary action may be 
necessary, i.e. where there is ‘culpable conduct’ in the 
form of misconduct or poor performance that requires 
either correction or punishment.

Poor performance can be capable of involving both 
culpable and non-culpable conduct.  However, where 
poor performance is a consequence of genuine illness 
or injury this does not amount to culpable conduct and 
therefore the Acas Code will not apply.

However, in cases where ill health leads to a failure to 
comply with sickness absence procedures or where 
there is an allegation that the ill health is not genuine, 
the Acas Code will apply to any disciplinary action taken 
because there would be alleged culpable conduct on the 
employee’s part. 

In this case, there was no suggestion that Mr Holmes had 
breached the company’s rules giving rise to a disciplinary 
situation and therefore there was no need for the company 
to follow the Acas Code.

What should employers do?

This case is helpful in confirming that employers who are 
dismissing employees for genuine health reasons do not 
need to follow the Acas Code.  However, employers still 
need to follow a fair procedure in order to avoid a claim for 
unfair dismissal or disability discrimination, for example 
by obtaining an up-to-date occupational health report and 
making reasonable adjustments where necessary.

Case reference: Holmes v Qinetiq Limited
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2. Dismissal following whistle-blowing 
disclosures was unfair

The Employment Appeal Tribunal (EAT) has held that 
the decision by a manager to dismiss an employee who 
had been subjected to a detriment for making protected 
disclosures was automatically unfair, even though the 
dismissing manager was not aware of the disclosures. 

Background

Ms Jhuti was employed by Royal Mail and made a 
protected disclosure to her team leader, Mr Widmer 
alleging that another employee had breached company 
rules and the requirements of the company’s regulator, 
Ofcom.  Mr Widmer advised Ms Jhuti to admit she 
had made a mistake and send an email retracting her 
allegation, which she did because she feared for her job.
Mr Widmer subsequently set Ms Jhuti what was described 
as ‘an ever changing unattainable list of requirements’.  
He also put in place a performance plan and had weekly 
performance meetings with Ms Jhuti, which she found 
stressful.  She contacted HR to complain that she was 
being bullied and harassed as a result of her disclosures 
but nothing was done. She then went on sick leave 
and raised a grievance.  She was offered a generous 
settlement package which she refused.

Another manager, Ms Vickers was appointed to review 
Ms Jhuti’s case.  When she discussed the matter with 
Mr Widmer, he told her briefly that Ms Jhuti had alleged 
there was improper conduct but she had subsequently 
retracted her allegations on the basis that there had been 
a misunderstanding.  On this basis, Ms Vickers terminated 
Ms Jhuti’s employment for poor performance. 

Ms Jhuti made a claim for automatic unfair dismissal as a 
result of her making protected disclosures.

What does this mean?

The EAT found that Mr Widmer knew that the protected 
disclosures made by Ms Jhuti were serious and significant 
and deliberately subjected her to detriments from the 
moment she made the disclosures.  He successfully set up 
a paper trail which set her up to fail and then deliberately 
misled and lied to Ms Vickers about the disclosures. 

The EAT held that Mr Widmer’s reason and motivation has 
to be taken into account in relation to the reason for the 
dismissal.  It held that a decision of one person made in 
ignorance of the true facts whose decision is manipulated 
by someone in a managerial position responsible for the 
employee, who is in possession of the true facts, can 
be attributed to their employer.  It therefore held that the 
company had unfairly dismissed Ms Jhuti because she 
had made protected disclosures.

What should employers do?

Managers should always carry out a thorough investigation 
where whistleblowing is an issue and be careful not to 
automatically take an employee’s line manager at their 
word. 

In this case, Ms Jhuti had complained to HR several times 
so they should have been aware of what was going on.  
If Ms Vickers had liaised closely with HR she may have 
found out more information and not been so quick to rely 
on Mr Widmer’s version of events.

Case reference: Royal Mail Group Limited v Jhuti

3. Dismissal of disabled employee was 
discriminatory and unfair

The Employment Appeal Tribunal (EAT) has held that 
the performance review and dismissal of a dyspraxic 
employee amounted to disability discrimination and 
unfair dismissal because the employer had not made 
reasonable adjustments which had a chance of allowing 
the employee to achieve acceptable performance in her 
work.

Background 

Ms Billingsley was employed as a data input clerk.  Her 
dyspraxia impaired her ability to absorb, retain and 
process information leading to her being slower and more 
error prone than her colleagues.

A medical report made a number of recommendations, 
including training sessions provided by a specialist 
dyspraxia tutor and the provision of technical aids.  
The technical aids were not provided within the time 
recommended and no more than 20 hours of specialist 
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training was provided, whereas an initial programme of 
50 hours had been recommended. Ms Billingsley’s error 
rate improved significantly but she was still subjected to 
a formal performance review procedure which resulted in 
her dismissal on capability grounds.

Ms Billingsley made a claim for unfair dismissal and 
disability discrimination.

What does this mean?

The EAT held that the dismissal was discriminatory 
and unfair.  Recommendations for adjustments to Ms 
Billingsley’s work had been made and the employer had 
treated her unfavourably by subjecting her to performance 
reviews before they had made the adjustments and finally 
dismissed her before they had been fully implemented.

The EAT’s view was that if Ms Billingsley had received 
the recommended extra 30 hours of specialist tuition then 
there was a real prospect that she would have improved 
her accuracy rate and therefore avoided the need for the 
formal performance management which resulted in her 
dismissal. The EAT held that Ms Billingsley only needed 
to prove that there was a chance that the adjustment 
would have been successful.

What should employers do?

If adjustments have been recommended for a disabled 
worker, employers should make sure that they are 
implemented where it is reasonable to do so. The worker 
should then be given adequate time to improve before 
any performance management processes are started.

Case reference: South Staffordshire & Shropshire 
Healthcare NHS Foundation Trust v Billingsley

4. Dismissal of well founded grievance 
amounted to breach of implied duty of trust 
and confidence 

The Employment Appeal Tribunal (EAT) has held that 
an employee was constructively dismissed when she 
resigned after her grievance over a reduction in her shifts 
following her pregnancy was dismissed.

Background

Ms Nicholson was a care assistant in a nursing home.  
After becoming pregnant and suffering with morning 
sickness she asked for her shifts to be moved to the 
afternoon.  This was done but, without consulting her, her 
employer reduced her shifts from five to three a week, 
despite more shifts being available.  This meant that Ms 
Nicholson’s wages were reduced significantly and she no 
longer qualified for statutory maternity pay.  

Ms Nicholson brought a grievance which was dismissed by 
a manager who did not speak to her about her grievance.  
Ms Nicholson resigned but her resignation letter did not 
mention her grievance instead siting personal reasons for 
wanting to resign including wanting to spend more time 
with her baby. Ms Nicholson subsequently stated that she 
worded her resignation letter in this way because she 
did not want to harm her chances of obtaining a positive 
reference.

Ms Nicholson subsequently claimed constructive unfair 
dismissal and discrimination on the grounds of pregnancy.

What does this mean?

The Tribunal stated that it was not satisfied that the failure 
to uphold the grievance amounted to circumstances in 
which Ms Nicholson was entitled to terminate the contract 
by reason of the employer’s conduct.  It also held that 
she had delayed too long in resigning in response to any 
discriminatory treatment.  

However, the EAT disagreed.  It held that the rejection 
of the well founded grievance (relating to the reduction 
in shifts and failure to qualify for statutory maternity 
pay), the background of discrimination and a history 
of underpayment of Ms Nicholson by her employer 
amounted to a breach of the implied duty of trust and 
confidence entitling Ms Nicholson to resign.  The EAT 
held that she had been constructively unfairly dismissed. 
The EAT also held that it was irrelevant that Ms Nicholson 
had not mentioned the grievance outcome in her letter of 
resignation.
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What should employers do?

Employers should handle grievances fairly and in 
accordance with any grievance procedure in place.  In 
addition, employers should not treat their employees in 
such a way as to breach the implied duty of trust and 
confidence.  This case makes it clear that such employees 
will have a claim for constructive unfair dismissal even if 
they do not mention the real reason for their resignation in 
their resignation letter.  

Case reference: Nicholson v Hazel House Nursing Home 
Limited

5. New guidance for employers on 
e-cigarettes

Public Health England has published new guidance on 
the use of e-cigarettes in public places and workplaces.  

The new guidance can be found here.

It recommends that employers:
• Make clear the distinction between vaping and 

smoking.
• Ensure that policies are informed by the evidence on 

health risks to bystanders. 
• Identify and manage risks of uptake by children and 

young people, for example by not allowing adults to 
vape in view of them.

• Support smokers to stop smoking and stay smoke 
free, for example by not requiring vapers to use the 
same space as smokers.

• Support compliance with smoke free law and policies.
• Keep policies under regular review to take account of 

developments in the evidence base and changes in 
the regulatory environment.

Find out more

Please contact us to discuss your requirements or to find 
out more.
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