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1. Uber drivers are workers

A Tribunal has held that Uber drivers are workers for the 
purposes of the National Minimum Wage and working 
time rights despite the fact that Uber treats its taxi drivers 
as self-employed contractors. 

Background

Uber has created a system whereby customers use a 
smartphone app to order a taxi and pay online.  Uber 
treats its taxi drivers as self-employed and has complex 
contractual documentation in place to attempt to support 
this view.  It presents itself as a technology platform 
facilitating the provision of taxi services between the 
drivers and passengers rather than the provider of taxi 
services itself.

Uber’s drivers are not required to commit to any level of 
work but when they sign onto the app this signals that 
they are on duty and able to accept bookings.  Drivers 
supply their own vehicles and are responsible for all 
running costs.  

Uber calculates the fare for the journey and the driver 
cannot agree a higher fare with the passenger.  The 
passenger pays the fare direct to Uber via the app and 
then Uber pays the drivers weekly, minus a service fee 
for the use of the app.  Uber operates a rating system 
and, if drivers fall below a set rating, they are prevented 
from using the Uber app.  Uber takes the risk in relation to 
fraud by passengers and deals with any fare complaints.

A number of Uber drivers claimed they were workers and 
brought claims for the National Minimum Wage and paid 
holiday.

What does this mean?

The Tribunal in this case held that the Uber drivers were 
workers for the purposes of National Minimum Wage and 
working time legislation.  Their working time (for which 
they were entitled to be paid the National Minimum Wage) 
was when they were in the territory in which they were 
authorised to drive, they had turned on the app and they 
were ready and willing to accept fares (and therefore 
includes time spent when they are ‘on duty’ waiting for 
fares).

Uber’s argument that it is a technology platform facilitating 
the provision of taxi services not a provider of the taxi 
service itself was not accepted by the Tribunal which 
stated that it was unreal for Uber to say that it was actually 
working for the drivers providing them with business 
opportunities. Uber could not be said to be a client of 
the drivers and this was not two business undertakings 
contracting together, otherwise there would be 30,000 
small businesses linked by a common platform, which 
the Tribunal described as ‘faintly ridiculous’. The Tribunal 
found that there was no real bargaining power between 
the drivers and passengers and fares were controlled by 
Uber.  

Uber’s contractual documents were described by the 
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Tribunal as ‘fictions’ involving ‘twisted language’ and they 
did not reflect the reality of the relationship. They were 
accordingly disregarded by the Tribunal which held that, 
in reality, Uber is in the business of providing taxi services 
and engages the drivers as workers to deliver its business.

What should employers do?

This case will be of particular interest to companies involved 
in the so-called “gig economy” engaging individuals on 
what they believe to be a self-employed basis.  The case 
may have far reaching consequences but, at this stage, it 
is a first instance Tribunal decision only and is not binding 
on future cases (and Uber has indicated that it plans to 
appeal). The decision is also highly fact sensitive and the 
Tribunal may have been influenced by the sheer scale 
of the Uber operation and its desire to control its brand 
image.  It is worth noting that there have been other cases 
which have held that taxi services can be provided on a 
self-employed basis.  

Companies should always consider whether people are 
genuinely self-employed or whether they could be workers 
or even employees.  As this case indicates, a Tribunal will 
look at the reality of the situation and not just what the 
contractual documentation says.

Case reference: Aslam and others v Uber BV and others

2. Right to a rest break can be infringed even 
if there is no explicit request and refusal

The Employment Appeal Tribunal (EAT) has held that 
an employee’s right to a rest break under the Working 
Time Regulations 1998 can be infringed even if there is 
no explicit request by the employee and refusal by the 
employer.

Background

Where a worker works more than 6 hours in a day, they are 
entitled to a rest break of 20 minutes under the Working 
Time Regulations 1998. Where a worker is refused this 
right, they can make a claim to the Tribunal.

Mr Grange was employed by Abellio London Ltd to 
monitor the arrival and departure times of a bus service.  
Originally, his working day was 8 and a half hours with 

half an hour being unpaid and treated as a rest break.  
However, in reality, it was difficult for him to take his break. 
The length of the working day was then changed to 8 
hours with the idea that employees would work 8 hours 
without a break and go home half an hour earlier.

Mr Grange brought a claim in the Tribunal stating that he 
had been denied rest breaks.  This was rejected by the 
Tribunal because he had not made a specific request that 
had been refused.  He appealed to the EAT. 

What does this mean?

The EAT held that there is no need for a worker to make a 
specific request that is refused in order for them to make 
a claim under the Working Time Regulations.  Whilst 
workers cannot be forced to take rest breaks, an employer 
has a duty to afford a worker the right to a rest, regardless 
of whether it has been requested and cannot simply play 
a passive role.  The EAT confirmed that there can be a 
denial of the right to a rest break through the arrangement 
of the working day (as in this case).

The case was remitted to the Tribunal to consider whether 
rest breaks had been denied to Mr Grange.

What should employers do?

Employers need to proactively ensure that all workers 
have the opportunity to take their rest breaks and that 
work is not arranged to make this impossible.

Case reference: Grange v Abellio London Limited

3. Managing mental health at work

Mental health problems cost employers in the UK £30 
billion a year through lost production, recruitment and 
absence.  Recent research commissioned by ACAS sets 
out tips for employers to better manage mental health 
at work, to reduce stress amongst staff and to make 
businesses more productive.  For more information 
please click here. 

The report recommends that employers:
• develop a positive environment for mental health at 

work;
• ensure that line managers are well trained in mental 
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health issues;
• make sure that everyone has a role to play in 

promoting positive mental health at work;
• use ACAS guidance on best practice at work;
• challenge the stigma of mental health;
• empower staff to make them feel and work better.

The report found that workplaces that create positive 
environments for mental health are more productive as 
they can reduce employee absences due to stress and 
anxiety at work. 

4. Upper age limit for applicants to police 
force was lawful

The European Court of Justice (ECJ) has held that an 
upper age limit of 35 years for applicants to a police force 
was lawful. 

Background

A police force in Spain put an upper age limit on applicants 
of 35 years old. The police force in question was required 
to perform the duties of the state security forces in the 
region. These duties were not the same as those carried 
out by local police forces and included ensuring the 
preservation of public order and the safety of citizens. 

What does this mean?

The ECJ held that European law did not preclude an upper 
age limit of 35 for candidates applying to join the police 
force, even though the possession of particular physical 
capabilities is a characteristic relating to age. The nature 
of the specific duties involved, it said, required a particular 
level of physical capability, which was a genuine and 
determining occupational requirement. 

The ECJ went on to say that any age discrimination was 
justified on the basis that the objective of preserving the 
operational capacity and proper functioning of the police 
service was legitimate and that imposing an upper age limit 
on applicants of 35 years was proportionate and did not 
go beyond what was necessary to achieve that objective.  
Specific evidence was put forward by the police force to 
back up this justification argument, including evidence 
of the physical capabilities of officers at particular ages 
together with the imbalance of the age structure of the 

force and the effect this had on operational capability.

What should employers do?

In some instances, it may be lawful to specify an age 
limit in recruitment. However, the threshold that must be 
satisfied to justify an age limit is high, even in physically 
demanding roles. Had the police force in this case been 
an ‘ordinary’ local police force the same decision would 
not have been made.
Employers should not rely on assumptions about physical 
or mental abilities deteriorating with age and clear specific 
evidence will be required to justify any age restrictions.

Case reference: Gorka Salaberria Sorondo v Academia 
Vasca de Policia y Emergencias

5. Employee who refused to work overtime 
during the run up to Christmas was fairly 
dismissed

A Tribunal has held that an employee who refused to work 
overtime in the run up to Christmas was fairly dismissed.

Background

Mrs Edwards worked for a small food company which 
specialised in hampers and refused to do overtime during 
her employer’s busiest time of the year in the run up to 
Christmas. Her contract included a clause stating that she 
may be required to work additional hours.  The company 
asked its employees to choose between four and eight 
Saturdays to work in September and October but Mrs 
Edwards refused.

After some discussions with her which did not resolve the 
issue, Mrs Edwards was dismissed  following complaints 
by her colleagues about her behaviour, including that she 
had mocked those working Saturdays and boasted about 
her lie ins. 

Mrs Edwards claimed unfair dismissal in the Tribunal.

What does this mean?

The Tribunal held that Mrs Edwards’ dismissal was fair.  
The Tribunal held that she had no legitimate reason for 
refusing what was a reasonable management instruction 
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other than the fact that she just didn’t want to do the work.  
 
The employer believed that a number of employees 
would withdraw their consent to work on Saturdays if Mrs 
Edwards was excused from that duty.  The consequences 
for the company had it not dismissed Mrs Edwards would 
have therefore been ‘disastrous’ for its business (given 
that during this busy period it generated one third of its 
total annual turnover). The employer was convinced that 
Mrs Edwards’ behaviour was having an adverse effect on 
the workforce and that discontent was spreading and the 
Tribunal held that the dismissal was within the range of 
reasonable responses. 

What should employers do?

This case shows that it may be possible to fairly dismiss 
an employee who refuses to work overtime but that will 
depend on the wording of their contract of employment 
and the facts of a particular case. Employers who have 
busy periods during the year should ensure that their 
contracts require staff to work overtime during such 
periods if needed.

Case reference: Edwards v Bramble Foods Limited

Find out more

Please contact us to discuss your requirements or to find 
out more.
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