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1. Dismissal of employee for breakdown in 
working relationships was unfair

The Employment Appeal Tribunal (EAT) has held that 
the dismissal of an employee for ‘some other substantial 
reason’ (SOSR), namely a breakdown in working 
relationships, was unfair.  However, it also held that the 
ACAS Code of Practice on Disciplinary and Grievance 
Procedures does not apply to SOSR dismissals and 
therefore no uplift in compensation was awarded.

Background

Ms Stockman was employed in the accounts department 
of a charity.  Following a restructure, she was moved 
into a more junior role and felt she had been unfairly 
treated by the Finance Director, Mr Lambis.  She raised 
a grievance against him and confronted him in a meeting 
for which she was disciplined. She then went on sick 
leave.  

Following unsuccessful mediation, Ms Stockman was 
invited to a formal meeting to consider whether her 
working relationship with Mr Lambis and others had 
irretrievably broken down. At the meeting, she said that 
she wanted to return to work and believed she could 
work with Mr Lambis, despite not retracting the previous 
comments she had made about him.  Despite this, Ms 
Stockman was dismissed for SOSR and brought an 
Employment Tribunal claim for unfair dismissal.

What does this mean?

The EAT held that the dismissal was unfair because Ms 
Stockman had not been given the opportunity to show 
that she could work with Mr Lambis and others.  The 
employer’s approach had been to start from the position 
that the relationship had broken down and to put the 
burden on Ms Stockman to prove otherwise.  It had also 
taken into account matters of which Ms Stockman was 
unaware and she was not given an adequate opportunity 
to put her case or to challenge effectively the assertions 
that had been made against her. 

The decision by the employer that there had been an 
irretrievable breakdown in the working relationship was 
therefore outside the range of reasonable responses.  
Ms Stockman should have been given the opportunity 
to prove she could work with Mr Lambis and others, 
especially given the fact that her work did not bring her 
into day to day contact with them.

What should employers do?

This decision that the ACAS Code does not apply to 
SOSR dismissals may be welcomed by employers.  
However, this case is a useful reminder that fairly 
dismissing an employee for SOSR is difficult to achieve, 
especially where there is a personality clash or a 
breakdown in working relationships.  When considering 
such an SOSR dismissal, employers should explore 
all options and consider whether the relationship with 
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the employee has deteriorated to such an extent that 
they cannot be reintegrated into the workforce without 
unacceptable disruption.

Case reference: Phoenix House Limited v Stockman and 
another

2. Migrant workers did not suffer race 
discrimination

The Supreme Court has dismissed the appeals of two 
vulnerable migrant workers who argued that they had 
suffered direct or indirect race discrimination at the hands 
of their employers.

Background

Ms Onu and Ms Taiwo were both Nigerian migrant 
domestic workers employed in the UK who were exploited 
by their employers.  They were not paid the national 
minimum wage, were subjected to abuse and had poor 
living and working conditions. 

What does this mean?

The Supreme Court held that neither Ms Onu nor Ms Taiwo 
had suffered either direct or indirect race discrimination.  
The reason for their abuse was not due to their race or 
nationality having nothing to do with the fact that they were 
Nigerian.  Their mistreatment was due to their vulnerable 
immigration status. This is not a protected characteristic 
under the Equality Act 2010.  The Supreme Court held that 
discrimination on the grounds of immigration status did 
not amount to discrimination on the grounds of nationality.

What should employers do?

Although the employees in this case were not successful 
in their race discrimination claims, they did receive 
substantial compensation for their employers’ breaches of 
the National Minimum Wage Regulations and the Working 
Time Regulations.  

Employers should also bear in mind that we now have 
specific legislation designed to combat modern slavery 
and human trafficking requiring large businesses to 
publicly state each year the action they have taken to 
ensure that their business and supply chains are slavery 

free. 

Case reference: Taiwo v Olaigbe and another: Onu v 
Akwiwu and another 

3. UK gangmaster liable for modern slavery

The High Court has ruled that a gangmaster company is 
liable to pay compensation to victims of modern slavery 
in the first case of its kind in the UK. The company’s 
Lithuanian workers had been trafficked to the UK and 
severely exploited.

The High Court ruled that the workers were entitled to 
compensation for:

• Failure to pay the agricultural minimum wage;
• Charging prohibited work finding fees;
• Unlawfully withholding wages; and
• Depriving the workers of facilities to wash, rest, eat 

and drink.

The amount of compensation due to the employees will 
be assessed at a later hearing.

Case reference: DJ Houghton Chicken Catching Services 
Ltd

4. Disclosure of acquittal in enhanced 
criminal records check did not breach 
human rights

The Court of Appeal has ruled that the disclosure of a 
rape acquittal in an enhanced criminal record certificate 
did not amount to a breach of a job seeker’s human rights.

Background

R, a qualified teacher was charged with the rape of a 17 
year old woman while he was working as a taxi driver.  A 
jury found him not guilty and he was acquitted.  When 
he applied for a number of teaching jobs, his acquittal 
was referred to in the required enhanced criminal record 
certificate.  In order to include details of unproven 
allegations in an enhanced criminal record certificate, the 
police need to be satisfied that the information is relevant 
and ought to be included (which involves a consideration 
of human rights arguments).
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What does this mean?

The Court held that the disclosure did not breach the 
presumption of innocence in the European Convention on 
Human Rights as it did not suggest that the jury had been 
wrong to acquit or that the police thought that R was in 
fact guilty. It held that the indication of facts from which 
others may perceive a risk from a particular individual 
does not contradict the effect of an acquittal.

The disclosure also did not breach R’s right to privacy 
under the Convention.  The disclosure was proportionate, 
balancing any detriment to R against the need to protect 
vulnerable people.

What should employers do?

When employers are carrying out criminal records 
checks, there may be sectors where having a certain 
criminal record history will effectively preclude someone 
from being appointed to the role in question.  There may 
also be sector-specific regulations or guidance which 
influence the weight to be attached to criminal records.  

Assuming there is no industry guidance or sector-specific 
regulations, the employer should use its own judgment 
when having regard to a person’s criminal record history.  
Factors to be taken into account include whether the 
conviction (or other matter revealed) is relevant to the 
position in question, the seriousness of the offence, the 
length of time since the offence was committed, whether 
there is a pattern of offending, whether the applicant’s 
circumstances have changed since the offending 
behaviour, the circumstances surrounding the offence 
and the explanation offered by the individual involved.

Case reference: R (R) v Chief Constable of Greater 
Manchester Police.

Find out more

Please contact us to discuss your requirements or to find 
out more.
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