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1. Employee was not discriminated against 
for promoting religious views

The Employment Appeal Tribunal has held that an 
employee who was disciplined for inappropriately 
promoting her religious views at work was not discriminated 
against. 

Furthermore, there had been no breach of article 9 of the 
European Convention on Human Rights, which provides 
the right to ‘freedom of thought, conscience and religion’ 
and freedom to manifest religious beliefs.

Background

Ms Wasteney claimed religious discrimination in the 
employment tribunal after her employer took disciplinary 
action against her. The disciplinary proceedings were 
commenced after allegations that she attempted to convert 
a junior Muslim colleague to Christianity. The outcome of 
the disciplinary action was that Ms Wasteney was issued 
with a final written warning, reduced on appeal to a first 
written warning.

Ms Wasteney claimed direct and indirect religious 
discrimination and religious harassment in the employment 
tribunal. She also relied on article 9 of the European 
Convention on Human Rights. However, the employment 
tribunal rejected the claims. The tribunal stressed that 
the Convention did not give Ms Wasteney “a complete 
and unfettered right to discuss or act on her religious 
beliefs at work irrespective of the views of others or her 

employer”. The tribunal concluded that Ms Wasteney was 
not disciplined because of her religion, but because her 
actions “blurred professional boundaries and placed an 
improper pressure on a junior employee”.

Ms Wasteney appealed against the tribunal decision. The 
EAT dismissed the appeal. 

What does this mean?

Article 9 did not give the employee ‘a complete and 
unfettered right to discuss or act on her religious beliefs at 
work irrespective of the views of others or her employer’. 

She was not disciplined because of her religion, but 
because her actions ‘blurred professional boundaries 
and placed an improper pressure on a junior employee’ 
(She had attempted to convert a junior Muslim colleague 
to Christianity, had offered to pray for her colleague, 
gave her a book about a Muslim woman who converts to 
Christianity, and invited her to church events).

What should employers do?

Employers should bear in mind that there is a distinction 
between an employer that disciplines an employee for 
simply manifesting a religious belief (which would be 
unlawful discrimination) and one that takes disciplinary 
action against an employee for improperly manifesting a 
religious belief (which an employer is within its rights to 
do).
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Case reference: Wasteney v East London NHS 
Foundation Trust

2. ACAS has published a new guide to help 
combat sex discrimination

ACAS has published a new guide to help employers and 
managers prevent sex discrimination in the workplace.

The guidance includes best practice advice on the 
following six common workplace areas where sex 
discrimination can occur:
• Recruitment
• Pay, terms and conditions of employment
• Promotion opportunities
• Training opportunities
• Dismissals
• Redundancies

It also contains guidance on how employers should 
handle sex discrimination complaints.

3. Employee was fairly dismissed as 
employer had genuine and reasonable 
belief that he was not permitted to work in 
the UK

The Employment Appeal Tribunal has held that an 
employer’s genuine and reasonable belief that an 
employee was no longer permitted to work in the UK was 
sufficient to show that a subsequent dismissal was for 
some other substantial reason and was both substantively 
and procedurally fair. 

Background

Mr Nayak was employed by Royal Mail Group Ltd (Royal 
Mail) between 7 January 2008 and 9 May 2014, when his 
employment was terminated because Royal Mail believed 
that he no longer had the right to work in the UK. Royal 
Mail’s policy in circumstances in which a visa application 
outcome is pending is to carry out employee immigration 
checks on a six-monthly basis, regardless of whether a 
statutory defence against a civil penalty may apply. Royal 
Mail carried out such checks.

Mr Nayak was warned that failure to provide evidence 
of his immigration status may result in his dismissal. Mr 

Nayak was then dismissed by letter dated 9 May 2014. Mr 
Nayak brought an unfair dismissal claim. The employment 
tribunal dismissed the claim and held that there was 
sufficient evidence to conclude that a reasonable employer 
would not be satisfied that Mr Nayak’s visa application 
remained pending and undetermined. 

Mr Nayak appealed against the decision. The EAT 
dismissed the appeal and upheld the tribunal’s decision 
that the dismissal was both substantively and procedurally 
fair.

What does this mean?

The employer did not actually know whether the employee 
was no longer permitted to work in the UK but because it 
had taken very extensive steps to try and establish his 
immigration status (including asking the employee to 
provide proof of his right to work in the UK) it was found 
to have acted reasonably and fairly in concluding that he 
may no longer be permitted to work in the UK.

What should employers do?

Employers should always carry out checks to establish 
whether staff are permitted to work in the UK. If there is 
any doubt as to a worker’s immigration status legal advice 
should be taken.

Case reference: Nayak v Royal Mail Group Limited

4. Staff handbook provisions were 
incorporated into employee contracts

The Court of Appeal has held that absence management 
provisions set out in a staff handbook had been 
incorporated into employees’ contracts and the employer 
was not entitled to change them unilaterally.

Background

The wording in question was set out in the handbook 
and said that a formal process would be instigated if 
an employee had short term absences which together 
exceeded 21 days in any 12 month period. The key issue 
for the court to determine in this case was whether the 
provisions of the employer’s staff handbook (in particular, 
provisions relating to the management of sickness 
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absence) were legally enforceable contractual terms or 
whether the provisions were mere guidance and good 
practice and therefore had no legal force. 

The court concluded that the question which needed to be 
asked was whether the provisions in question were apt for 
incorporation into the contract between the employer and 
employee. 

The High Court decided that the provision was contractually 
binding. The Dept of Transport unsuccessfully appealed 
to the Court of Appeal (‘CA’). The CA decided that the 
wording introducing the original wording had a distinct 
contractual flavour and indicated that it was incorporated 
into the employment contract.

What does this mean?

The section of the handbook concerned was expressly 
stated to be incorporated into employees’ contracts of 
employment. That being the case, a new attendance 
management procedure which the employer had 
purported to introduce was not effective to vary the 
contractual terms of the employment contracts and was 
not contractually binding on the employees.

What should employers do?

It is generally advisable to use a completely non-
contractual staff handbook as it will be easier to vary.

Case reference: Department for Transport v Maureen 
Sparks and others
 
5. ACAS has published a new guide on 
employing young workers

ACAS has published a new guide to help employers 
manage and support young workers, including 
apprentices.

The guide contains advice for employers on recruiting 
young workers, starting to employ a young worker and the 
legal rights of young workers. It also contains guidance 
on how employers can support a young worker and on 
retaining young workers.

6. Employee had no reasonable expectation 
of privacy

The Employment Appeal Tribunal has held that an 
employee had no reasonable expectation of privacy in 
respect of emails sent to a work colleague, with whom he 
had had a relationship, and photographs on his iPhone. 
Some of the materials had been seized by the police in 
the course of a criminal investigation and were given to 
the employer after the criminal investigation came to an 
end and were subsequently used as evidence in internal 
disciplinary proceedings, which resulted in his dismissal.

Background

Mr Garamukanwa was employed by Solent NHS Trust (the 
Trust) as a clinical manager. When staff nurse Maclean 
ended their relationship, Mr Garamukanwa suspected that 
she had started a relationship with a healthcare support 
worker on her ward, Ms Smith. After an email containing 
unpleasant comments was sent to a large number of 
colleagues, Ms Maclean complained to the police. The 
Trust suspended Mr Garamukanwa on full pay. The police 
arrested him but no charges were brought.

The investigating officer was given copies of photographs 
the police had found on Mr Garamukanwa’s mobile 
phone. Following a disciplinary hearing, Mr Garamukanwa 
was summarily dismissed for gross misconduct, the 
dismissing officer relying principally on the photographs 
as supporting Mr Garamukanwa being responsible for 
sending the malicious emails.
 
What does this mean?

The employee did not have a reasonable expectation of 
privacy in respect of the material based on the facts and 
circumstances of this case. This was because whilst the 
matter related to a personal relationship with a workplace 
colleague they were brought into the workplace by the 
employee himself and were introduced into the workplace 
as giving rise to work related issues. Emails had been 
sent to colleagues at work email addresses which had 
an adverse consequence on other employees and raised 
issues of concern regarding the employer’s relationship 
with the employee. 
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It was also significant that the employee did not at any 
time object to the use of or reliance on any of the material 
during the disciplinary proceedings.

What should employers do?

The question as to whether an employee will have a 
easonable expectation of privacy will depend on the facts 
and circumstances and employers should bear this in 
mind.

Case reference: Garamukanwa v Solent NHS Trust 

7. Employee did not have reasonable 
expectation of privacy

The High Court has dismissed a claim for misuse of 
private information and breach of confidence because 
the employee did not have a reasonable expectation of 
privacy in the information disclosed (information about an 
investigation that had found him guilty of bullying junior 
offices which had been disclosed by a colleague to a 
national newspaper).

Background

The claimant, David Axon, was in 2004 the Commanding 
Officer of a Royal Navy frigate. In 2014, he alleged that a 
source within the Ministry of Defence (MOD) (the informant) 
had disclosed to The Sun newspaper information about 
an equal opportunities investigation (EOI) that had found 
the claimant guilty of bullying junior officers and that had 
resulted in his removal from his command. The Sun 
newspaper had published three articles about the matter 
in late 2004.
The claimant argued that the informant’s disclosure of 
the information to The Sun newspaper interfered with his 
reasonable expectation of privacy and confidentiality for 
which the MOD was vicariously liable. The MOD joined in 
News Group Newspapers Ltd (NGN) as a third party

What does this mean?

The employee did not have a reasonable expectation of 
privacy in the information disclosed mainly because of the 
very public function the employee was discharging and 
how his conduct had undermined the fighting effectiveness 
of his ship. 

What should employers do?

The facts of this case were quite unusual and, therefore, 
employers should take specific legal advice in such 
circumstances.

Case reference: Axon v Ministry of Defence and News 
Group Newspapers Limited

8. Auto enrolment upper level of qualifying 
earnings has increased

On 6 April the upper level of qualifying earnings increased. 
Qualifying earnings are the gross earnings received by a 
worker in a pay reference period. They determine whether 
a worker qualifies as a ‘jobholder’ and, therefore, whether 
they are someone who must be auto enrolled into a 
workplace pension or someone who has the right to opt 
in.

Minimum pension contributions are assessed by reference 
to the jobholder’s qualifying earnings. This means that 
contributions only have to be paid on the earnings within 
a worker’s qualifying earnings band. 

Gross earnings that count as qualifying earnings include 
salary or wages, commission, bonuses, overtime, 
Statutory sick pay, Statutory maternity, paternity, shared 
parental and adoption pay.

The upper level of qualifying earnings will depend on how 
often staff are paid. If they are paid weekly from 6 April the 
upper level is £827 but if they are paid monthly the upper 
level is £3,583. 

For other pay cycles the upper levels are as follows:
Fortnightly  £1,654
Every 4 weeks  £3,308
Quarterly  £10,750
Bi-annually  £21,500
Annually  £43,000

The lower level of qualifying earnings and the earnings 
trigger for auto enrolment remain the same for the 2016/17 
tax year.

Reference: The Automatic Enrolment (Earnings Trigger 
and Qualifying Earnings Band) Order 2016. 
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Find out more

Please contact us to discuss your requirements or to find 
out more.
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