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1. Guidance on when work stress may be a 
disability
The Employment Appeal Tribunal (EAT) has confirmed 
that there is a distinction, where an employee suffers from 
stress, between a mental impairment (which could be a 
disability) and a reaction to life events (which could not).

Background

Employers’ duties under gender pay gap reporting will 
commence on 5 April 2017. The reporting requirements 
will apply to employers with 250 or more employees and 
employers will have 12 months to publish their report. 

Mr Herry was a teacher and brought a disability 
discrimination claim against his employer.  He claimed that 
his disabilities were dyslexia and stress and depression.  
His medical certificates referred to stress at work but did 
not mention depression.  

The Employment Tribunal held that he was not disabled 
at the relevant time due to the fact that he had not proved 
that his conditions had a substantial adverse effect on 
his ability to carry out normal day-to-day activities. The 
Tribunal held that Mr Herry’s stress was “very largely a 
result of his unhappiness about what he perceives to have 
been unfair treatment of him, and to that extent is clearly 
a reaction to life events”.  Mr Herry appealed to the EAT.

What does this mean?

The EAT rejected Mr Herry’s appeal.  It stated that there 
was a “dearth of information” in the medical documents 
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as to the nature of Mr Herry’s “work related stress”.  The 
medical reports only referred to the stress of the Tribunal 
proceedings.

In giving judgment, the EAT made the following 
observations in relation to cases where an employee’s 
work situation is the cause of their stress:
• There is a type of case where an individual will not 

give way or compromise over an issue at work, and 
refuses to return to work, yet in other respects suffers 
no or little apparent adverse effect on their normal 
day-to-day activities.

• A doctor may be more likely to refer to the presentation 
of such an entrenched position as “stress” rather than 
as anxiety or depression.

• A Tribunal is not bound to find that there is a 
mental impairment in such a case. Unhappiness 
with a decision or a colleague, a tendency to nurse 
grievances, or a refusal to compromise, are not of 
themselves mental impairments.  They may simply 
reflect a person’s character or personality.

• Any medical evidence put before a Tribunal that 
supports a diagnosis of a mental impairment must 
be considered with great care, as must any evidence 
of adverse effect over and above an unwillingness 
to return to work until an issue is resolved to the 
employee’s satisfaction. However, in the end, the 
question whether there is a mental impairment is one 
for the Tribunal to assess.

What should employers do?
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This case provides some useful guidance for employers 
when dealing with difficult employees claiming they are 
disabled due to stress at work.  The focus in these cases 
will be on whether the employee’s condition has had a 
substantial long term effect on their ability to carry out 
day-to-day activities.  The onus is on the employee to 
prove this and Mr Herry failed in this case because of the 
lack of medical evidence to support his assertions.  

If the employer is instructing a medical professional to 
provide a report, it is vital that they ask the right questions 
to establish whether the condition has a substantial long 
term effect on the employee’s ability to carry out normal 
day-to-day activities.

Case reference: Herry v Dudley Metropolitan Council

2. Employer guilty of discrimination even 
though it had reasonably concluded that the 
misconduct was not due to disability

The Employment Appeal Tribunal (EAT) has held that 
an employer discriminated against a disabled employee 
when it dismissed him for misconduct.  The employer 
knew that the employee was disabled but dismissed him 
for misconduct after concluding that the misconduct did 
not arise as a consequence of his disability. 

Background

Mr Grosset was a teacher and suffered from cystic fibrosis 
(which was a disability under the Equality Act 2010).  
When Mr Grosset’s workload was increased, he struggled 
to cope with the additional demands placed on him and 
suffered stress, which exacerbated his disability.

During this period, Mr Grosset took two lessons where 
he showed 15 and 16 year old students the 18-rated film 
Halloween.  He was subsequently dismissed for gross 
misconduct and made claims in the Tribunal for unfair 
dismissal and disability discrimination.

What does this mean?

The EAT held that Mr Grosset had been fairly dismissed 
as the dismissal was in the range of reasonable responses 
available to the employer and they had carried out a 
reasonable investigation.  The evidence available at the 
time of the dismissal did not show a link between the 
misconduct and the disability.

However, Mr Grosset won his disability discrimination 
claim because medical evidence obtained for the Tribunal 
proceedings demonstrated that his misconduct did in fact 
arise as a consequence of his disability.  The Council 
had treated him unfavourably because of this and this 
amounted to discrimination arising from disability. 

What should employers do?

This case demonstrates the fact that employers can be 
guilty of discrimination arising from disability even in 
cases where they had reasonably concluded on the basis 
of the evidence available at the time of the dismissal that 
the misconduct was not caused by the disability.

The case highlights the difference between the knowledge 
requirements for the purposes of reasonable adjustments 
(where liability does not arise if the employer did not 
know, or could not reasonably have known, that the 
employee had a disability) and discrimination arising from 
a disability, where an employer will only escape liability 
if it did not know, and could not reasonably have been 
expected to know, that the employee was disabled.  There 
is no further provision for cases such as this where the 
employer did not know that the disability produced a 
certain consequence (i.e. the misconduct).

Case reference: City of York Council v Grosset

3. Type 2 diabetes may amount to a disability

The Employment Appeal Tribunal (EAT) has ruled that 
Type 2 diabetes can be a progressive condition under the 
Equality Act 2010.  This means that an employee who 
has a condition which is likely to result in a substantial 
adverse effect on their normal day-to-day activities in the 
future is deemed to be suffering from a disability before 
they have deteriorated to that stage.

Background

Mr Taylor suffered from Type 2 diabetes and was 
dismissed by his employer.  He claimed unfair dismissal 
and disability discrimination.  

At a preliminary hearing, the Tribunal decided that he 
was not disabled under the Equality Act 2010.  This was 
because, even without taking his medication, the medical 
professional’s opinion was that, during the period before 
his dismissal, Mr Taylor’s condition had no adverse impact 
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on his ability to carry out normal day-to-day activities.  The 
condition could be easily controlled through lifestyle, diet 
and exercise and therefore the Tribunal took the view 
that, if Mr Taylor took this advice, then there was only a 
small possibility of his condition progressing.  Mr Taylor 
appealed to the EAT.

What does this mean?

The EAT allowed the appeal and held that there was not 
enough medical evidence for the Tribunal to conclude 
that there was only a small possibility of the condition 
progressing as long as Mr Taylor followed medical advice 
regarding lifestyle, diet and exercise. The case was 
therefore remitted for a rehearing. 

This case follows on from the case of Metroline Travel v 
Stoute, another EAT case which held that Type 2 diabetes 
which can be controlled by diet does not in itself amount 
to a disability under the Equality Act 2010. 

When determining whether a condition, such as Type 2 
diabetes, could be regarded as a progressive condition 
it is necessary to ask the question whether the condition 
is likely to result in a substantial adverse effect on normal 
day-to-day activities in the future. 

The EAT in this case also said that it is not apparent 
that a Tribunal should take into account the employee’s 
reasonable conduct when dealing with progressive 
conditions.

What should employers do?

If an employer is faced with an employee who suffers 
from Type 2 diabetes, they should obtain a medical report 
which deals with the prognosis of the likely impact of the 
condition on the employee in the future (not just at the 
time of the alleged discrimination). This will enable the 
employer to make an informed decision as to whether the 
employee is disabled under the Equality Act 2010.

Case reference: Taylor v Ladbrokes Betting and Gaming 
Limited

4. Expired warning taken into account did 
not mean dismissal was unfair

The Employment Appeal Tribunal (EAT) has held that 
an employee was fairly dismissed despite the fact that 

expired warnings were taken into account when deciding 
to dismiss him.

Background

Mr Stratford was seen with a mobile phone in his hand 
on the shop floor, which was strictly prohibited by his 
employer’s staff handbook.  Mr Stratford had a poor 
disciplinary record and had received 17 warnings in the 
past.  However, there were no live warnings on his file at 
the time of the events which led to his dismissal.

Although Mr Stratford was aware of the correct procedure 
and despite there being no reason for him to have his 
phone on the shop floor, it was decided by the employer 
that the offence was not one of gross misconduct and 
would attract a final written warning.  However, given that 
this was the eighteenth time that Mr Stratford’s behaviour 
had been subject to formal disciplinary action, there was 
no reason to believe that his disciplinary record would 
improve and he was therefore dismissed.  

Mr Stratford claimed unfair dismissal but the Employment 
Tribunal dismissed his claim. Mr Stratford appealed to the 
EAT.

What does this mean?

The EAT dismissed Mr Stratford’s appeal.  On the facts 
of this particular case, where Mr Stratford had received 
17 warnings in the past, it held it was fair to dismiss him 
for conduct consisting of his disciplinary history and by 
reason of the company seeing no reason to believe that 
this would change. 

The EAT said that the fact of previous misconduct, the 
fact that a final written warning was given in respect of 
it and the fact that final written warning had expired at 
the date of the later misconduct are all circumstances 
relevant to whether an employer has acted reasonably. 
Whilst expired warnings should normally not be taken into 
account, the EAT held that, in this case, the company had 
been entitled to have regard to Mr Stratford’s disciplinary 
record and his attitude to discipline in general and had 
been entitled to decide that enough was enough.

What should employers do?

This case should not be taken as authority for taking 
expired warnings into account in disciplinary situations 
as the arguments are finely balanced.  As a general 
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rule, expired warnings should not normally be taken into 
account, although whether it is permissible to take them 
into account will depend on the facts of each case.  

Previous case law has established that it is impermissible 
to use expired warnings to elevate conduct into a 
dismissible offence but it is permissible to have regard to 
previous expired warnings when deciding the sanction for 
a dismissible offence. However, this is quite an artificial 
distinction for employers to navigate.  Employers should 
therefore exercise caution if they intend to take expired 
warnings into account.

Case reference: Stratford v Auto Trail VR Limited

5. Enforcing mobility clause was not 
reasonable 

The Employment Appeal Tribunal (EAT) has held that 
the dismissal of two employees following reliance on a 
mobility clause in a redundancy situation was unfair.

Background

Mr Fitton and Mr Ewer worked at the Greenford office of 
their employer but had a mobility clause in their contract 
stating that the company may require them to work at a 
different location including any new office location of the 
company either on a permanent or a temporary basis.  

Employees were informed that the company was closing 
the Greenford office and they would be required to work 
from the company’s Leatherhead office instead.  The 
company operated a six month compensation scheme 
for employees to allow for additional travel costs. It also 
proposed that there would be a reduction in core times 
with an earlier finish for those affected by M25 traffic.  A 
number of employees with childcare and elderly parent 
caring responsibilities were allowed to leave the company 
and received a redundancy payment.

Mr Fitton and Mr Ewer objected to their new location.  
Mr Fitton’s commute would increase to a two hour train 
journey rather than a 20 minute walk or tube journey.  Mr 
Ewer’s daily commute would increase from 18 miles to 
47 miles each way and he was approaching retirement 
and did not want a stressful commute.  Both men were 
dismissed for unacceptable conduct and brought unfair 
dismissal claims.

What does this mean?

The EAT held that the mobility clause in the employees’ 
contracts were widely drafted and lacked certainty.  The 
instruction to work in Leatherhead had been unreasonable 
given the greatly increased travel time and the measures 
put in place to help employees did not assist Mr Fitton 
and Mr Ewer.  The dismissal of the employees for refusing 
to relocate was not reasonable in the circumstances of 
this case and the employees had reasonable grounds to 
refuse. Their dismissals were, therefore, unfair.

What should employers do?

Using a mobility clause may enable an employer to avoid 
dismissing employees for redundancy. However, the 
terms of the mobility clause and the manner in which the 
employer operates the clause will be subject to scrutiny. 

Case reference: Kellogg Brown & Root Limited v Fitten 
and Ewer

6. Public sector gender pay gap reporting

Draft Regulations have been published which will require 
large public sector employers to report on their gender 
pay gap.

Public authorities specified in the Regulations, who have 
at least 250 employees, will be required to publish figures 
that show their gender pay gap.  The annual ‘snapshot’ 
date on which the pay information is collected will be 31 
March for public sector employers, rather than 5 April for 
private sector employers.

Employers will have 12 months from the snapshot date 
in which to publish the pay gap information. Public sector 
employers will therefore have to publish their first figures 
by 30 March 2018.  The information will have to be 
published on the public authority’s website and provided 
on a ‘digital portal’ that the Government plans to launch.

The requirements for the public sector are broadly 
the same as those for the private sector. However, the 
public sector requirements are being introduced as 
part of the existing public sector equality duty (PSED), 
rather than as a standalone requirement.  Of particular 
interest to public authorities is a further reporting duty 
contained in regulation 4 of the Regulations that obliges 
public authorities to publish information demonstrating 
compliance with the PSED. This information is to be 
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published by 30 March 2018 and then every four years 
thereafter. Public authorities must publish one or more 
objectives that will work towards achieving any of the three 
core objectives of the PSED contained in section 149(1)
(a)-(c) of the Equality Act 2010. The objectives must be 
specific and measurable and published in a manner that 
is accessible to the public.

The Regulations await parliamentary approval but are 
due come into force on 31 March 2017.

Reference: The Equality Act 2010 (Specific Duties and 
Public Authorities) Regulations 2017 
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