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1. Tribunal fees are unlawful
The Supreme Court has held that the Fees Order is 
unlawful under both domestic and EU law because it has 
the effect of preventing access to justice. Since it had that 
effect as soon as it was made, it was therefore unlawful 
and, the Court said, must be quashed. It also ruled that 
the Fees Order is indirectly discriminatory under the 
Equality Act 2010 because the higher fees for type B 
claims put women at a particular disadvantage, because 
a higher proportion of women bring type B than bring type 
A claims. The charging of higher fees was not, it said, a 
proportionate means of achieving the stated aims of the 
Fees Order. 

Background
From July 2013, the Fees Order has required an issue 
fee to be paid when a claim form is presented to an 
Employment Tribunal and a subsequent hearing fee prior 
to the hearing of the claim.  The fee has varied, depending 
upon whether the claim is classified as a “type A” or “type 
B” claim and on whether the claim is brought by a single 
claimant or a group.  For a single claimant, the fees total 
£390 for a “type A” claim and £1200 for a “type B” claim.  
It was considered that introduction of fees would help to 
transfer some of the cost burden from general taxpayers 
to those that used the system. Further, it was considered 
that fees would incentivise earlier settlements and 
discourage weak or vexatious claims.
Following the introduction of the Fees Order in July 
2013, the Trade Union UNISON, commenced judicial 
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review proceedings. They claimed that the prescribed 
fees interfered unjustifiably with the right of access to 
justice under both the common law and EU law, frustrated 
the operation of Parliamentary legislation granting 
employment rights and discriminated unlawfully against 
women and other protected groups.
UNISON was unsuccessful in the High Court and the 
Court of Appeal, but was granted permission to appeal to 
the Supreme Court. The appeal was unanimously allowed 
in the Supreme Court. Lord Reed delivered the leading 
judgment, in which it was held that the Fees Order is 
unlawful under both domestic and EU Law, because it has 
the effect of preventing access to justice. The evidence 
demonstrated that the effect of the Fees Order had been 
a dramatic and persistent fall in the number of claims 
brought in Employment Tribunal’s, namely, a reported 
70% reduction in the number of cases pursued since the 
legislation was introduced in 2013.

What does this mean?
The government has been quick to accept the Supreme 
Court’s ruling. The Justice Minister, Dominic Raab, 
announced on 26 July 2017 that the government would 
stop taking fees immediately, and begin the process of 
reimbursing the £32 million fees paid since 29 July 2013.

As a consequence, with immediate effect, individuals will 
be able to bring claims before the Employment Tribunal 
without having to pay a fee.  Now that claims can be 
presented without paying a fee, it could reasonably be 
assumed that the number of claims will increase. 
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What should employers do?
Employers are now, once again, more likely to be faced 
with a claim if they have a disgruntled employee. Perhaps 
employers will be more likely to settle cases at that pre-
claim conciliation stage, now that they know employees 
will not have to incur a fee to issue a claim. Additionally, 
given that tribunal judgments are available online, the 
employer may well have an added incentive to settle 
the claim through Acas rather than permit a claim to be 
started.

There are also some questions raised by the decision, 
for example, where employers have been ordered to pay 
tribunal fees, because they have lost a case, will these 
fees be recoverable too? 

It is expected that the Ministry of Justice and Her Majesty’s 
Court and Tribunal Service will make an announcement in 
relation to the administrative implications of the judgment 
shortly.

Case reference: R (on the application of UNISON) v Lord 
Chancellor

2. Pre-pack sale: transfer of employees
The European Court of Justice (ECJ) has held that 
employees will transfer under the Acquired Rights 
Directive (77/187/EC) (which is implemented in Great 
Britain by TUPE) following a pre-pack sale aimed at 
rescuing all or part of an insolvent business as a going 
concern. 

Background
Estro Groep BV employed around 3,600 workers across 
the Netherlands. When the company was in financial 
difficulties it contacted HIG Capital, a sister company of 
Estro’s principal shareholder, as a potential buyer. HIG 
set up a new limited company, Smallsteps BV, to take 
over a large part of the business of Estro.
Estro applied for the appointment of an administrator and 
an application to declare Estro insolvent was granted by 
the court. The administrator concluded an agreement 
to sell to Smallsteps an undertaking comprising 250 of 
Estro’s nurseries. The insolvency administrator then 
dismissed all 3,600 employees of Estro, and Smallsteps 
offered new employment to nearly 2,600 of them.

A Dutch trade union (FNV) and four employees, who 
worked in nurseries acquired by Smallsteps, but who 
were not offered contracts, sought a declaration that 
all the employees working at the 250 centres were 
transferred automatically to Smallsteps on their existing 
terms.  Smallsteps relied on Article 5 of the ARD, to claim 
that employees will not automatically transfer where 
the employer is declared insolvent and the undertaking 
belongs to the insolvent estate. 

The ECJ, following the Advocate General’s opinion, held 
that a pre-pack arrangement was outside the scope of 
Article 5 of the ARD and that the claimants were entitled 
to the full protection of the ARD. The ECJ held that a pre-
pack procedure was not ultimately aimed at liquidating the 
undertaking; its primary purpose was the safeguarding of 
the undertaking, and so this kind of procedure was outside 
the scope of Article 5. 

What does this mean?
This decision broadly confirms the approach taken in 
Great Britain by the Court of Appeal in a similar case 
where it was held that all forms of administration (including 
pre-packs) would fall into the definition of ‘relevant 
insolvency proceedings’ rather than ‘bankruptcy or any 
analogous insolvency proceedings’, and therefore the 
automatic transfer principle and the protection from unfair 
dismissal under Transfer of Undertakings (Protection of 
Employment) Regulations 2006 (TUPE) will apply.

What should employers do?
If a British business is put into administration, whether it is 
the subject of a pre pack sale or otherwise, it is possible 
that TUPE could apply to any sale or transfer of part or all 
of the business. 

Where the business is providing services under contract 
to particular clients, there is also the possibility that 
TUPE will apply to any service provision change where 
a new contractor takes over a contract from the insolvent 
company. The consequences of this can be significant, 
given where there is a breach of TUPE, employees could 
seek to claim unfair dismissal or a protective award 
for failure to inform and consult them. It is therefore, 
advisable for an employer to take advice in any situation 
where TUPE might apply.

Case reference: Federatie Nederlandse Vakvereniging v 
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Smallsteps BV

3. Weekly rest periods 
A weekly rest period may be granted on any day in the 
reference period, is the opinion of an Advocate General.

Background
Mr Maio Marques de Rosa was employed as a casino 
operator, within a casino which was open seven days 
a week. There were two workplace agreements in 
place, which specified that workers were entitled to two 
consecutive weekly rest days. Mr Rosa occasionally 
worked for seven consecutive days. Later the schedule 
was changed so that employees worked no more than six 
consecutive days.

After his employment terminated, he brought claims that 
he had been denied his weekly rest periods under both 
Portuguese law and the workplace agreements. The 
claim was dismissed and Mr Rosa appealed to the Court 
of Appeal. The appeal court asked the European Court 
of Justice to clarify whether the Working Time Directive 
should be interpreted as meaning that the weekly rest 
period must be granted at the latest on the seventh day 
following six consecutive working days, or whether the 
employer is free to choose, for each seven-day period, 
when to grant the weekly rest period.

In the Advocate General’s opinion the Directive should 
not be interpreted as requiring a weekly rest period to 
be granted on the seventh day following six consecutive 
working days, but instead as requiring a weekly rest 
period to be granted within each seven-day period.

What does this mean?
The European Court of Justice has yet to make its 
decision in this case. The Court is not obliged to follow 
the Advocate General’s opinion, although in practice it 
generally does.

In the UK, the reference period for the weekly rest period 
is either 7 or 14 days (at the employer’s choice). If the 
European Court of Justice agrees with the Advocate 
General’s opinion an employer in the UK could grant a 
48-hour rest period at the beginning of one such period 
and at the end of the following period. This could mean 
that a worker in the UK would be permitted to work for 
24 consecutive days, as long as the other elements of 

the Directive (such as daily rest breaks and the maximum 
working week) are satisfied and it does not breach the 
employment contract or any collective agreement. 

What should employers do?
If the European Court of Justice follows this opinion, this 
could mean that an employer would not be in breach of 
the Working Time Directive by granting a weekly rest 
period at the beginning of one period and at the end of 
the following period. This will therefore offer employers 
greater flexibility in when to give weekly rest periods.  The 
European Court of Justice often, but not always follows, 
the ruling of the Advocate General, so possibly but not 
certainly, this ruling will apply to the UK in the future.

Case reference: Maio Marques da Rosa v Varzim Sol – 
Turismo Jogo e Animação SA

4. Collective consultation obligations should 
have been followed
The Employment Appeal tribunal has held that a tribunal 
was entitled to conclude that the collective consultation 
obligations were breached when an employer made a 
number of redundancies. 

Background
Seahorse Maritime Limited employed crew to work on a 
fleet of ships operated by a separate company, Sealion 
Shipping Limited. Most of the ships operated exclusively 
outside UK territorial waters. In 2015, Sealion decided to 
take four ships, which were stationed in the UK, out of 
service, which meant that the crew would no longer be 
needed and redundancies then took place. 
Nautilus International, a trade union representing many of 
Seahorse’s employees, brought a claim seeking protective 
awards for failure to collectively consult under s.188 of 
the Trade Union and Labour Relations (Consolidation) Act 
1992 (TULRCA).  Seahorse defended the claim in part 
on jurisdictional grounds.  It also argued that each ship 
was a separate establishment such that (save in respect 
of a few ships) the threshold of 20 redundancies was not 
met. Further, it argued that only in respect of the few ships 
based out of Hull, was there the necessary connection 
between the ship (i.e. the purported establishment) and 
the UK for TULRCA to apply. 

The employment tribunal upheld the claim by Nautilus 
International.  Seahorse then appealed to the Employment 
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Appeal Tribunal (EAT). The EAT dismissed the appeal. 
The EAT held that the case law principles which apply 
to determining the territorial scope of rights under the 
Employment Rights Act 1996, will also apply to the 
territorial scope of rights to a protective award for failure 
to consult. Therefore, an employee’s rights with respect 
to collective consultation for redundancy purposes will be 
determined by reference to their connection with the UK 
and UK employment law.

The EAT went on to find that seafarers employed under 
employment contracts governed by English Law and 
living on ships stationed in UK ports were international 
commuters who have a sufficiently strong connection 
to the UK to give the tribunal territorial jurisdiction to 
determine the claim relating to the employer’s obligations 
under section 188. 

What does this mean?
On the facts of this case the tribunal was entitled to find 
that all the ships of the fleet on which the employees 
were employed were one establishment. For this reason 
the collective consultation applied to the UK-domiciled 
employees who were working on the ships in question.

What should employers do?
Under s188(1) of TULRCA employers are obliged to inform 
and collectively consult where they propose to dismiss as 
redundant 20 or more employees at one establishment, 
within a period of 90 days or less.

If the tribunal finds a complaint under TULRCA well-
founded, it must make a declaration to that effect and 
may also make a protective award. Each employee 
who is covered by the protective award is entitled to a 
“week’s pay” for each week of the protected period and 
a proportional sum for each part week. If the employer 
fails to pay, then an individual employee who is “of a 
description to which a protective award relates” can make 
a complaint to the employment tribunal seeking an order 
for payment. 

Case reference: Seahorse Maritime Limited v Nautilus 
International (a trade union)

5. Same sex partners entitled to equal 
survivors pension benefits

The Supreme Court has held that same sex partners are 
entitled to equal survivors pension benefits.

Background
Mr Walker worked for Innospec from 1980 until his 
retirement in 2003. He and his partner entered into a civil 
partnership in January 2006 and subsequently married.  
Similarly to many other defined benefit schemes, 
Innospec’s scheme only takes into account pensionable 
service from 5 December 2005 when calculating the 
survivor’s pension payable to a same sex spouse or civil 
partner. 

As Mr Walker left service before 2005, his husband’s 
pension would only have reflected certain contracted-out 
rights and would therefore have been materially smaller 
than that payable if he were married to a woman.

Mr Walker brought a discrimination claim in the 
Employment Tribunal, which decided in his favour. On 
appeal, the Employment Appeal Tribunal (EAT) reversed 
that decision. Mr Walker then appealed to the Court of 
Appeal.  The Court of Appeal unanimously upheld the 
decision of the EAT, holding that Mr Walker’s entitlement 
must be judged by reference to the law in force at the 
time he accrued his pension (i.e. conduct that was lawful 
when it occurred cannot retroactively become unlawful). 
Mr Walker then appealed to the Supreme Court, which 
heard the case in March 2017.

The Supreme Court unanimously allowed Mr Walker’s 
appeal. It made a declaration that the December 2005 
exemption under UK law is incompatible with the EU 
Framework Directive and must be disapplied. The court 
said Mr Walker’s husband is entitled, on Mr Walker’s 
death, to a spouse’s pension based on his full period of 
pensionable service.

What does this mean?
The partial exemption to the requirement to equalise 
survivor benefits contained in the Equality Act is 
incompatible with the Equal Treatment Framework 
Directive. The part of the Act which authorises a restriction 
of payment of benefits based on periods of service before 
5 December 2005 cannot be reconciled with what the 
court considered to be “the plain effect of the Directive”.

For this reason as long as the employee’s husband does 
not predecease him and they remain married at the time 
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of the employee’s death, the husband will be entitled to a 
spouse’s pension calculated on the basis of all the years 
of the employee’s service with the employer.

What should employers do?
Employers should be aware that schemes whose rules 
rely on the temporal limitation on pensionable service will 
now need to be amended to reflect this decision. 

Employers which operate schemes which are already 
paying pensions to same-sex survivors on an unequal 
basis, should revisit these to consider whether these 
should be increased. Employers should also consider 
whether there should be any back-payments made to 
reflect the impact of this judgment.

Case reference: Walker v Innospec Limited

6. Public interest test in whistleblowing 
cases

The Court of Appeal has considered for the first time the 
meaning of the ‘public interest’ test in the whistleblowing 
legislation.

Background
Mr Nurmohamed was employed as a senior manager at 
a branch of Chestertons, the estate agent. On several 
occasions he made complaints to two directors about 
manipulation of the company’s accounts. He asserted 
that the company was deliberately supplying inaccurate 
figures to its accountant, overstating actual costs and 
liabilities, resulting in lower profit based commission 
payments for around 100 senior managers.

Mr Nurmohamed was dismissed, and brought various 
claims against Chestertons. An employment tribunal found 
that his dismissal had been automatically unfair as it had 
been a result of his having made protected disclosures. 
The tribunal concluded that it was Mr Nurmohamed’s 
reasonable belief that the disclosures were in the interest 
of 100 senior managers, and that this was a sufficient 
section of the public to amount to being a matter in the 
public interest. 

Chestertons appealed against the finding that the 
disclosure was made in the public interest. The EAT 
dismissed the appeal. The EAT held that there was 
no need for the tribunal to decide objectively whether 
the disclosure was in the public interest. Chestertons 

appealed to the Court of Appeal. 

The Court of Appeal dismissed the appeal, and upheld 
the tribunal’s decision that Mr Nurmohamed’s disclosure 
satisfied the public interest test. The court noted, that 
there might be more than one reasonable view as to 
whether a particular disclosure was in the public interest, 
and the tribunal should not substitute its own view.

What does this mean?
A tribunal has to determine (a) whether the worker 
subjectively believed at the time that the disclosure was 
in the public interest and (b) if so, whether that belief was 
objectively reasonable.

The reasons why a worker believes disclosure is in the 
public interest are not of the essence, although the lack 
of any credible reason might cast doubt on whether the 
belief was genuine. Belief in the public interest need not 
be the main motive for making the disclosure, or even 
form part of the worker’s motivation. 

The Court said that the public interest test was satisfied in 
this case taking into account:
• The numbers in the group whose interest the 

disclosure served (100);
• The nature of the interests affected and the extent 

to which they are affected by the wrongdoing 
disclosed (wrongdoing which resulted in lower profit-
based commission payments for around 100 senior 
managers);

• The nature of the wrongdoing disclosed (deliberate 
wrongdoing, which took the form of financial 
misstatements on a ‘substantial scale’);

• The identity of the alleged wrongdoer (a very 
substantial and prominent business in the London 
property market).

What should employers do?
This case demonstrates that it is not what parliament 
thinks the public interest means that matters, or what the 
tribunal thinks, but rather, what the whistleblower thinks 
the public interest means, and whether that is a reasonable 
interpretation in the eyes of the tribunal. Whistleblowers 
have been given, in effect, a margin of appreciation as to 
what the public interest requires.

However, this is not all bad news for employers. The Court 
of Appeal warned tribunals to be cautious of offending 
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the “broad intent” behind the public interest test, which 
was to prevent whistleblowing laws being prayed in aid 
over “private workplace disputes”, even those involving 
a number of employees, where none of the other factors 
pointing towards a public interest element are present. 

Case reference: Chesterton Global Limited (t/a 
Chestertons) v Nurmohamed

7. Advantageous treatment was not unfavourable

The Court of Appeal has held that advantageous treatment, 
in a case where disability discrimination was claimed, was 
not unfavourable. The employee had reduced his hours 
before retiring on health grounds and was paid a pension 
based on his reduced hours.

Background
Mr Williams suffered from Tourette’s Syndrome, obsessive 
compulsive disorder, depression and other psychological 
problems. He worked for Swansea University for 
approximately 13 years, the first ten of which were full-
time. In the last three he reduced his hours by half, as a 
result of reasonable adjustments agreed by the University. 
Eventually, his medical conditions made him incapable of 
continuing work and he took ill-health retirement at the 
age of 38. Under the University’s pension scheme rules, 
he was entitled to an accrued pension, as well as to an 
enhanced pension based on his final salary at retirement.

Mr Williams successfully brought a claim for discrimination 
arising from disability under section 15 of the EqA 2010. 
The employment tribunal held that the failure to base his 
enhanced pension on the full-time salary he had received 
prior to his reduction in hours amounted to unfavourable 
treatment because of something arising in consequence 
of his disability, and that the treatment was not justified. 
In reaching this conclusion, the tribunal accepted that the 
meaning of unfavourable treatment could be equated with 
that of detriment.

The University successfully appealed to the EAT, which 
held that unfavourable treatment does not equate to 
the concept of detriment. The EAT accordingly remitted 
the case to a freshly constituted tribunal. Mr Williams 
appealed against the EAT’s decision. 

The Court of Appeal refused the appeal, agreeing with 
the EAT. The court commented that only people who 

are disabled within the meaning of the EqA 2010 would 
benefit from the ill-health retirement enhanced pension 
offered by the University. It followed that Mr Williams’ case 
involved a comparison with other disabled people, whose 
disabilities have necessitated a sudden retirement, with no 
intervening period of part-time working. With this in mind, 
the court stated that the critical question was “whether 
treatment which confers advantages on a disabled person, 
but would have conferred greater advantages had his 
disability arisen more suddenly, amounts to “unfavourable 
treatment” within section 15 of the EqA 2010?” The court 
held that it does not.

What does this mean?
Only people who are disabled would benefit from the 
ill-health retirement enhanced pension offered by the 
employer. It followed that the employee’s case involved 
a comparison with other disabled people, whose 
disabilities have necessitated a sudden retirement, 
with no intervening period of part-time working. For this 
reason the critical question was ‘whether treatment which 
confers advantages on a disabled person, but would have 
conferred greater advantages had his disability arisen 
more suddenly, amounts to ‘unfavourable treatment’ 
within section 15 [of the Equality Act 2010]?’. The court 
said that it does not.

What should employers do?
The main practical point for employers to take away from 
this case is that treatment which is advantageous will not 
amount to unfavourable treatment merely because it could 
have been even more advantageous. Furthermore, in the 
court’s view, it could not have been Parliament’s intention 
to throw onus on employers to justify the payment of part-
time pay for part-time work in these circumstances. 

It is understood that Mr Williams is seeking permission to 
appeal to the Supreme Court. 

Case reference: Williams v Trustees of Swansea 
University Pension and Assurance Scheme and Swansea 
University

8. Automatic dismissal at age 25 was not 
discriminatory

The European Court of Justice has held that use of 
zero hours contracts for young workers with automatic 
dismissal at age 25 was not unlawful age discrimination.
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Background
Mr Bordonaro was employed by Abercrombie & Fitch 
(A&F) on an on-call employment contract from 14 
December 2010, working on average three to five times 
per week. On 30 July 2012, he was notified that his 
employment had been terminated on 26 July 2012, the 
date of his 25th birthday, because, from that date his 
employment no longer complied with Article 34.

He brought a claim alleging that his contract and his 
dismissal were unlawful and asked for reinstatement. 
This was refused and he appealed to the Court of Appeal 
in Milan, which held that both the on-call employment 
contract and his dismissal were discriminatory.
A&F appealed to the Italian Supreme Court, which stayed 
proceedings and asked the ECJ whether Article 34 
breaches the Directive with respect to the use of on-call 
contracts for workers aged 25 and under.

Advocate General Bobek gave an opinion that:
• Mr Bordonaro was clearly a worker.
• It was not clear whether Article 34 caused less 

favourable treatment on the grounds of age; this was 
a matter for the Italian courts to determine.

• Article 34 potentially pursued legitimate aims, 
although it was important for the Italian courts to 
identify which aim, as this was a required step in order 
to then consider whether the aim was appropriate and 
necessary.

• He had some reservations about whether Article 34 
was an appropriate and necessary means of pursuing 
the legitimate aim(s) it purported to achieve. These 
were matters that the Italian courts would need to 
determine.

The ECJ held that Article 34 was not age discriminatory. 
The ECJ’s conclusion goes a step further than Advocate 
General Bobek’s opinion, which had said that there were 
a number of issues for the Italian courts to determine, 
particularly in relation to objective justification.

What does this mean?
An Italian law, which required a young worker on an on-
call (zero hours) contract to be dismissed as soon as they 
reached age 25 did not treat the under-25s less favourably. 
It pursued a legitimate aim of facilitating the entry of young 
people to the labour market. The court had regard to the 
difficulties in the Italian labour market, including that young 

people find it difficult to enter the labour market due to a 
lack of professional experience. The relevant Italian law 
sought to facilitate younger people gaining professional 
experience and so entering the labour market.

It was an appropriate and necessary means of achieving 
the legitimate aim, including for the following reasons:
• It was possible to take the view that employers may 

be encouraged to hire younger workers if they know 
that they can do so using more flexible, and cheaper, 
contractual arrangements than the norm.

• In the context of a labour market in difficulty such 
as the one in Italy, it is preferable for a younger 
person to have flexible and temporary work than be 
unemployed.

• If the ability to automatically dismiss people when 
they reach age 25 did not exist, meaning that the 
employer had to keep employing such people, the 
employer would not be in a position to offer work to 
new, under 25, workers.

What should employers do?
Since there is no equivalent provision in the UK, this 
decision is of limited direct relevance. However, the court’s 
views are relevant to any review of policies and measure 
aimed at younger workers, and will be even more so 
should labour market conditions in the UK deteriorate. 

In addition, the court considered it probable that Mr 
Bordonaro was a worker under EU law, on the basis that 
he worked three to five times per week during a period 
of over a year and a half. Employers should be aware 
that this argument could be relevant to self-employed 
contractors in the UK hoping to establish worker status. 

Case reference: Abercrombie & Fitch Italia Srl v Bordonaro
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