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1. Regular voluntary overtime should be 
included in holiday pay 

The Employment Appeal Tribunal (EAT) has held that 
where voluntary overtime is normally worked it should be 
taken into account when calculating holiday pay.

Background
A group of 56 employees employed by Dudley Council 
claimed that they had not received the correct rate of 
holiday pay.  They had normal contractual hours of work 
but they also volunteered to perform extra duties and to 
go on an on-call rota (for which they were paid a stand-by 
allowance plus a call-out payment if they were required to 
do any work whilst on call).  Employees could drop on and 
off the rotas to suit themselves and any overtime worked 
was purely voluntary.

The employees claimed that their voluntary overtime, 
standby allowances and call out pay should be included 
in their statutory holiday pay (i.e. the 4 weeks of holiday 
provided for under the EU Working Time Directive).

What does this mean?
The EAT held that remuneration linked to regular overtime 
work that was performed on a voluntary basis was ‘normal 
remuneration’ and should therefore be included in the 
calculation of statutory holiday pay.

Although participation in the standby rota was voluntary, 
once an employee’s name was on the rota they were 
required to attend work if called upon and the call out pay 
was intrinsically linked to the work required of them under 
their contract.  
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The EAT said that:

1. EU law requires that ‘normal’ (not contractual) 
remuneration must be maintained in respect of the 
four-week period of annual leave.  That overarching 
principle means that the payments should ‘correspond 
to the normal remuneration received by the worker’ 
while working. The purpose of this requirement is 
to ensure that a worker does not suffer a financial 
disadvantage by taking leave, which is liable to deter 
him from exercising this important right from which 
there can be no derogation.

2. It would be inconsistent with the overarching principle 
to exclude payments for regular ‘voluntary’ work that 
must be performed once the worker commences an 
overtime shift or standby duty, simply because they 
are not required by the contract of employment.  The 
question in every case, irrespective of the label put 
on the payment, is whether the payment forms part 
of the worker’s normal remuneration.  If payments 
for voluntary shifts, standby or call-out payments 
are normally paid, they must be included in pay for 
holiday leave to ensure that there is no financial 
disadvantage as a result of taking such leave, 
irrespective of the source of the obligation to perform 
the work in question.

3. ‘Normal remuneration’ is not dependent on a 
link between pay and the performance of duties 
undertaken under compulsion of the contract of 
employment.  If there is an intrinsic link between the 
payment and the performance of tasks required under 
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the contract that is decisive of the requirement that it 
be included within normal remuneration.  However, 
it is not the only decisive criterion.  The absence of 
such an intrinsic link does not automatically exclude 
such a payment from holiday pay.  That is supported 
by the fact that payments that are personal to the 
individual such as those relating to seniority, length of 
service and professional qualifications also count for 
normal remuneration purposes even though they are 
not necessarily linked to the performance of tasks the 
worker is required to carry out under the contract of 
employment or to inconvenient aspects of such tasks.

4. For a payment to count as ‘normal’ it must have been 
paid over a sufficient period of time on a regular or 
recurring basis.  This will be a question of fact and 
degree.  Items which are not usually paid or are 
exceptional do not count for these purposes but 
items that are usually paid and are regular across 
time will count. It will be for the fact-finding Tribunal to 
determine whether payments are sufficiently regular 
and settled to amount to normal remuneration.

5. There is no difficulty in principle in concluding that a 
payment is normally made if it is paid over a sufficient 
period of time on a regular basis, say for one week 
each month or one week in every five weeks, even 
if it is not paid more frequently or even each week.  
Fluctuations in the amount paid would be catered for 
by taking an average pay over a certain period prior to 
the annual leave being taken, say 12 weeks.

What should employers do?
This decision provides a welcome clarification from the 
EAT on the position of payments for voluntary aspects 
of work (not just overtime), indicating that they are to be 
treated no differently to the compulsory non-guaranteed 
overtime dealt with in previous cases.  Payments for 
voluntary work must be included in holiday pay if they are 
paid regularly over a sufficient period of time to amount 
to normal remuneration.  Employers who have not been 
including such payments in holiday pay should now do so.

Employers should note that the inclusion of voluntary 
overtime in holiday pay strictly only applies to the four 
weeks’ leave provided for under the EU Working Time 
Directive and does not apply to the extra 1.6 weeks’ 
leave given  to employees in the UK under the Working 

Time Regulations 1998 or to any additional contractual 
leave given to employees.  However, for the sake of 
administrative ease, employers may decide to apply this 
rule to all annual leave.   

Case reference: Dudley Metropolitan Borough Council v 
Mr G Willetts and others

2. On-call time may not necessarily be 
‘working time’

In the opinion of an Advocate General the quality of time 
is of overriding importance in determining whether on-
call time is ‘working time’ under the EU Working Time 
Directive.

Background
This case concerns a retained firefighter in Belgium 
who is required to be on call for one week out of every 
four during evenings and weekends.  When on call, the 
firefighter has to remain contactable and report to the fire 
station within eight minutes under normal conditions. This 
means that the firefighter must live near the station and 
his activities are restricted when on call.  Time spent on 
stand-by duty is unpaid.

The firefighter claimed that, although he was allowed 
to be at home when he was on call, the constraints put 
on him whilst on call (such as the duty to report to the 
fire station within eight minutes) significantly restricted 
his opportunity to undertake other activities.  Therefore 
he argued that he should be paid for the time he spent 
on stand-by duty as it was working time.  The Court in 
Belgium referred the matter to the European Court of 
Justice (ECJ).

What does this mean?
The ECJ has yet to make its decision in this case and 
is not obliged to follow the Advocate General’s opinion, 
although in practice it generally does.

In the Advocate General’s opinion, the definition of ‘working 
time’ should not be interpreted as extending automatically 
to workers on call. In her opinion, it is for member states 
to determine whether, in each particular case, the quality 
of the time spent on call is undermined to such a degree 
by any restrictions imposed by the employer that it should 
be classified as working time.
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The Advocate General said that the requirement to be 
present at a place determined by the employer to provide 
the appropriate services immediately should not be a 
decisive factor in determining what is or is not working 
time. In her view, the quality of the time that the worker 
may enjoy when on call (as evidenced by, for example, 
their ability to devote themselves to their own interests 
and family) rather than the precise degree of required 
proximity to the place of work is of overriding importance 
in this context.

What should employers do?
Previous case law in this area has tended to focus on the 
worker’s location during stand-by periods and whether this 
is determined by the employer. However, the Advocate 
General in this case is suggesting that this should not be 
the decisive factor and that emphasis should instead be 
placed on the quality of the time and the degree of freedom 
employees have while they are on call.  Therefore, on call 
time spent in a worker’s home could qualify as working 
time where their freedom to engage in activities of their 
own choosing during that time is severely restricted. We 
await the decision of the ECJ in relation to this case.

Case reference: Ville de Nivelles v Matzak

3. Subject access requests under the GDPR

The data subject access right in the General Data 
Protection Regulation (GDPR), which comes into effect 
on 25 May 2018, makes some changes to the rules on 
responding to a data subject access request.

Data subjects will continue to have the right under the 
GDPR to access personal data and obtain information 
about it, including details of the purposes for which it 
is being processed, the categories of personal data 
concerned and any recipients or categories of recipients 
of the data. 

Under the GDPR, the employer will have to inform data 
subjects of:

• Any recipients of the data in countries outside the 
European Economic Area and the safeguards applied 
on a third country transfer of data;

• The envisaged retention period for the data, or the 
criteria used to determine that period; and

• The data subject’s right to request rectification 

or erasure of the data, to request the restriction of 
processing and to object to processing.

Employers, and other data controllers, will have to respond 
to a data subject access request ‘without undue delay’ 
and within one month at the latest. This time period can be 
extended by two further months where necessary, taking 
into account the complexity and number of requests. 
Under the current rules, data controllers have 40 days to 
respond to a request.

Data controllers will no longer be able to charge a fee for 
providing information in response to a data subject access 
request, unless the request is ‘manifestly unfounded or 
excessive’, in particular because it is repetitive.  If an 
employer receives a request that is manifestly unfounded 
or excessive, it will be able to charge a reasonable fee 
taking into account the administrative costs of responding 
to the request. Alternatively, it will be able to refuse to act 
on the request.

Where the data subject makes a request by electronic 
means, the information will need to be provided by 
electronic means where possible, unless the data subject 
requests otherwise.

4. Recruitment data under the GDPR

The General Data Protection Regulation (GDPR), 
which comes into effect on 25 May 2018, also contains 
provisions relating to the collection of personal data about 
job applicants during a recruitment process.  

The new rules will apply to data obtained from the applicant 
or from a third party such as a recruitment agency.

Prospective employers will need to provide applicants 
with an information notice. This notice will need to contain 
certain information, including the purposes for which the 
data will be processed, the legal basis for processing and 
the period for which the data will be retained. 

Employers will be able to provide the information notice 
on their website, and send a link or copy of the notice 
in correspondence to individual applicants. Where the 
employer advertises a post on a website owned by a 
third party, it should ensure that the details of the vacancy 
include a link to the information notice.
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Employers should retain only the minimum data required 
and only keep it until the relevant limitation periods for 
bringing potential Tribunal claims have expired. 

Employers who intend to keep the details of unsuccessful 
candidates on file for future recruitment rounds must 
obtain the candidates’ consent to this. Employers who 
keep unsolicited CVs on file for future recruitment rounds 
will need to inform candidates of this in the information 
notice. 

Job applicants will have the right not to be subject to 
a decision based solely on automated processing. 
Employers will only be able to use automated decision 
making if it is:

• Necessary for entering or performing a contract;
• Authorised by law; or
• With the applicant’s explicit consent.

Employers who use automated decision making will need 
to advise applicants of this in the information notice. They 
will also have to provide safeguards for applicants by 
allowing them to contest the automated decision and by 
giving them the right to an alternative means of making 
the decision, using human intervention.

Employers who use recruitment agencies should satisfy 
themselves that the agency will implement appropriate 
technical and organisational measures to ensure the 
protection of the rights of the data subjects.

5. Bereavement leave and pay

Employed parents who have lost a child will be entitled to 
statutory paid leave to grieve under a proposed new law.

The Parental Bereavement (Pay and Leave) Bill is a private 
member’s bill but has the support of the Government. 
The draft bill is expected to be published shortly before 
its second reading, which is expected to take place this 
Autumn.

Currently employees have the right to take a ‘reasonable’ 
amount of unpaid time off work to deal with an emergency 
involving a dependant, including making arrangements 
following the death of a dependant. 

ACAS has published good practice guidance for 
employers on managing bereavement in the workplace 
which can be found here.

6. Gender reassignment discrimination 
guidance

ACAS has published new gender reassignment 
discrimination Guidance which can be found here.

The guidance includes information on how to use the 
correct terminology while discussing trans issues and 
which trans identities are protected by the Equality Act 
2010. It also explains best practice on how to treat all 
trans employees, including issues such as recruitment, 
confidentiality and line manager support.

7. Flexible working has benefits and 
negatives

ACAS has published research on how flexible working 
impacts on the working lives of individuals and the 
implications for team and organisational effectiveness 
which can be found here.

The main findings of the research were that:

• Organisations are often reluctant to implement a 
widespread roll-out of flexible working arrangements 
for fear that this will result in reduced productivity. 
However, the research revealed a number of ways in 
which flexible working increased both personal and 
team effectiveness. 

• Employees who have been allowed to work flexibly 
tend to demonstrate greater commitment and a 
willingness to ‘give back’ to the organisation. 

• Flexible working generally benefits employees due to 
a reduction in occupational stress, although there is 
the potential for occupational stress to be increased 
as a result of work intensification, conflicts with co-
workers and disrupted information flow. 

• Managers are often reluctant to grant flexible working 
for employees as they fear that teams with flexible 
workers will be more difficult to manage.

• There are both ‘hidden benefits’ and ‘hidden penalties’ 
of flexible working.

• Formal policies for flexible work can be effective if 
used consistently across the organisation. 

The research also contains a number of recommendations 
for best practice.

http://www.acas.org.uk/index.aspx?articleid=4977
http://www.acas.org.uk/index.aspx?articleid=2064
http://www.acas.org.uk/media/pdf/o/7/Flexibility-in-the-Workplace.pdf
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