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1. Monitoring breached employee’s human 
rights

The Grand Chamber of the European Court of Human 
Rights has held that monitoring by an employer of an 
employee’s personal messages on a work-related Yahoo 
Messenger account breached the employee’s right to 
privacy under Article 8 of the European Convention on 
Human Rights.

Background
The employee in this case was dismissed for his personal 
internet use at work, contrary to the employer’s IT policy.  As 
part of its investigation, the employer accessed personal 
messages sent by the employee to his fiancée and his 
brother, which were printed and used in the disciplinary 
proceedings.  The original European Court of Human 
Rights decision decided that this was a proportionate 
interference with the employee’s Article 8 rights but the 
Grand Chamber disagreed.

What does this mean?
The Grand Chamber stated that there was a reasonable 
expectation of privacy in this case.  The employer had 
strictly prohibited personal use of its IT equipment and 
had set up a system for monitoring employees’ internet 
use, as well as the content of communications.  However, 
although employees knew that they were not meant to use 
the equipment for personal use, they were not informed 
in advance of the nature and extent of the monitoring, or 
the possibility that the employer might have access to 
the content of their communications (as opposed to the 
extent of their usage). 
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The Grand Chamber said that an employer cannot totally 
eliminate private social life in the workplace through its use 
of policies and respect for private life and for the privacy 
of correspondence continues to exist, even if these may 
be restricted as far as is necessary.

What should employers do?
The Grand Chamber provided some useful guidance 
for employers wishing to monitor staff communications.  
They should:
• Give staff a clear notification about the monitoring of 

communications in advance.
• Be clear about the extent of the monitoring and 

make a distinction between monitoring the flow of 
communications (that is, internet and email traffic or 
usage) and the content of those communications. 

• Provide legitimate reasons to justify monitoring the 
communications and their actual content. Monitoring 
actual content requires weightier justification. 

• Consider whether it would be possible to establish a 
monitoring system based on less intrusive methods. 

• Consider the consequences of the monitoring for the 
employee, and the use made by the employer of the 
result of the monitoring.  In particular, an employer 
should consider whether the results will achieve the 
employer’s desired aim.

In the UK, employers have to comply with the requirements 
of the Data Protection Act 1998 and the Regulation of 
Investigatory Powers Act 2000 which limit employers’ 
powers to monitor employees’ private communications.  
The Information Commissioner’s Employment Practices 
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Code requires employers to carry out an impact 
assessment taking into account the kind of factors set out 
above by the Grand Chamber.

Case reference: Bărbulescu v Romania

2. Pay averaging may breach the National 
Minimum Wage rules

John Lewis has set aside £36 million to cover potential 
back payments to staff after breaching National Minimum 
Wage (NMW) rules. The company had applied a pay 
averaging policy, which spread workers’ pay evenly over 
the year. Workers’ annual pay was calculated and then 
paid in equal monthly instalments regardless of variations 
in hours worked in particular months. Employees were 
paid the correct amount over the course of the year. 
However, the pay of those on hourly rates sometimes 
dipped below the minimum wage when they worked extra 
hours, putting John Lewis technically in breach of the 
NMW rules.

The NMW rules differentiate between workers who are 
salaried and workers who carry out ‘time work’ who are 
paid at an hourly rate. For those paid a salary, it does not 
matter for the purpose of the NMW legislation if the actual 
hours worked per month vary because the regulations 
allow for pay averaging over the course of a year. 
However, for time work, under the legislation the average 
hourly rate is calculated based on a ‘pay reference period’ 
of between one week and one month depending on the 
worker’s normal pay reference period. The pay reference 
period cannot be longer than one month. The worker’s 
pay for a particular period is divided by their hours worked 
during the same period, giving the average hourly rate. If 
this is less than the National Minimum Wage, the employer 
will be in breach of the legislation. 

Employers should review any pay averaging policies 
they may have to ensure that they are complying with the 
NMW rules.

3. Breach of NMW results in Argos being 
named and shamed

Breach of the NMW rules has lead to retailer Argos and 
around 230 other employers being named and shamed.  
Argos was found to have failed to pay over £1,461,880 

to 12,176 of its workers. The breach occurred because 
employees were required to attend briefings before their 
shifts started, but they were not paid. They also had to 
undergo security searches after their shifts ended for 
which they were not paid.

Other common mistakes made by employers included 
deducting money from pay packets to pay for uniforms, 
failure to account for overtime hours and wrongly paying 
apprentice rates to workers.

4. Listed companies to publish pay ratios

Public listed companies will be required to publish the pay 
ratio between bosses and workers under new reforms. 

Listed companies will have to reveal and ‘justify’ the 
difference between how much top executives are paid 
compared with the average pay of their UK workforce. 
They will also have to publish a narrative explaining 
changes to the pay ratio from year to year and to set the 
ratio into the context of pay and conditions across the 
workforce. 

The new laws are due to come into effect by June 2018. 

The Government has also announced that it will ask 
the Financial Reporting Council to introduce a new 
requirement in its UK Corporate Governance Code that 
ensures employees’ interests are better represented 
at Board level. Companies will have to either assign a 
non-executive director to represent employees, create an 
employee advisory council or nominate a director from 
the workforce.

5. Returnship programmes announced

The Government has announced four new returnship 
programmes for the public sector.

The returnship programmes are for civil servants, 
social workers, allied health professionals including 
physiotherapists, podiatrists, dietitians and radiographers, 
and teachers. The schemes aim to develop best practice 
on what works most effectively to support career returners 
back to work.

The Government Equalities Office has also launched a 
public call for evidence to allow individuals and employers 
to provide their views on how people can be best supported 
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in returning to work, particularly within the private sector. 
The consultation will close on 29 October 2017.

6. Pregnant workers may be protected before 
telling employer of their pregnancy

In the opinion of an Advocate General, pregnant workers 
may be protected from dismissal before they even inform 
their employer that they are pregnant.

What does this mean?
The European Court of Justice (ECJ) has yet to make its 
decision in this case. The Court is not obliged to follow 
the Advocate General’s opinion, although in practice it 
generally does.

There is a tension in the European Pregnant Workers’ 
Directive between the definition of the ‘protected period’, 
which is from the beginning of pregnancy until the end of 
maternity leave and the definition of a pregnant worker 
which is someone who has informed her employer of her 
condition. In the Advocate General’s opinion, this tension 
should be resolved in favour of the pregnant worker. 

In the Advocate General’s opinion, a pregnant worker 
should be able to qualify for protection from the beginning 
of her pregnancy, regardless of when the employer is 
informed. 

The Advocate General acknowledged that, if her view was 
correct, an employer may unwittingly dismiss a pregnant 
worker as part of a redundancy exercise whom they ought 
not to have dismissed. However, she said that they would 
have the opportunity to rectify the damage (either by 
reinstating her or by reopening the dismissal procedure 
and following the steps which should have been taken 
previously) once they were notified of the pregnancy. 

The Advocate General also said that, in fairness to the 
employer, the dismissed employee in this situation would 
be under a duty not to delay unreasonably in notifying the 
employer of the pregnancy and making her claim.

The Advocate General urged the European Court of 
Justice to clarify this issue in its judgment.

The Advocate General also clarified the following points:
• A particular situation giving rise to a collective 

redundancy may, in some circumstances, qualify 
as an ‘exceptional case’ justifying the dismissal of a 

pregnant worker, but it is for national courts to decide 
this in each case.

• For it to be lawful to dismiss a pregnant worker by 
reason of exceptional circumstances, there must be 
no plausible possibility of reassigning the pregnant 
worker to another suitable post. 

• The Pregnant Workers Directive does not require 
member states to enact legislation that confers 
on pregnant workers priority to be retained in the 
undertaking in the event of a collective redundancy 
exercise, although they are free to make such 
provision by way of additional protection if they wish.  
It should be noted that, in the UK, employees get 
priority for any suitable alternative vacancies during 
their maternity leave but not during their pregnancy (if 
they have not yet started their maternity leave).

• Any notice of dismissal sent to a pregnant worker 
must explain how the pregnant worker falls within 
the rubric of “exceptional cases not connected 
with the pregnancy” permitting the dismissal of a 
pregnant worker. A dismissal letter which merely 
provides general reasons for the redundancies and 
the selection criteria, but does not explain why the 
particular dismissal qualifies as an exceptional case 
will not be compliant with the law. Any notice of 
dismissal must be in writing. Where the employer was 
not aware of the pregnancy at the time the notice was 
sent, the employer must re-examine the dismissal 
and if the dismissal is permissible, a new dismissal 
notice would need to be served. 

What should employers do?
In the UK, it is generally accepted that a woman will not 
benefit from statutory protection from discrimination or 
dismissal on account of her pregnancy until her employer 
is made aware that she is pregnant.  The ECJ’s decision 
on this issue is therefore keenly awaited.

Case reference: Porras Guisado v Bankia SA

7. Guidance on supporting employees with 
premature or sick babies

ACAS has published guidance for employers on how 
they should support parents who have premature or sick 
babies - click here to see the full guidelines. 

http://www.acas.org.uk/index.aspx?articleid=6049
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The guidance explains the responsibility employees have 
to provide evidence of pregnancy and birth and what 
employers should do if the mother is unable to obtain and 
complete the MAT B1 form before the birth. 

It suggests that employers could consider providing a 
loan, advance of salary, or give the employee access to 
any in-company schemes such as workers or benevolent 
funds to help the employee to meet unexpected costs, 
such as travel and parking costs associated with hospital 
visits and care costs for other children they have. 

There is guidance on communicating with the employee 
such as the importance of acknowledging the birth and 
asking what the parents would like them to tell their 
colleagues about the situation. 

The guidance explains that employers may want to 
remind fathers and partners who are eligible for paternity 
leave and pay that they can take this leave within 8 weeks 
of the actual date of birth or within 8 weeks of the date that 
the baby was due to be born if they prefer.

Employers could also consider ways in which they 
could help such as reminding their employee about their 
statutory entitlement to take parental leave, paternity 
leave, special leave or accepting a shorter notification 
period for shared parental leave.

The guidance explains what employers should do in the 
event of the death of the baby and employees’ entitlements 
to leave and pay in such circumstances.

In relation to returning to work, the guidance advises that 
employers should recognise that the plans the parents 
had made prior to the birth with regard to returning 
to work may have changed. Employers should try to 
balance the needs of the business with understanding 
the pressures facing parents. It suggests a number of 
ways in which employers can support employees such 
as granting additional or extended annual leave, allowing 
special leave with or without pay, allowing the parent to 
take parental or sick leave and allowing flexible working.  
The guidance explains how shared parental leave and 
pay may help employees. It also suggests that managers 
should check on how the employee is managing after 
returning to work by holding regular review meetings.
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