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1. Employment law: What to expect in 2018

Employers will be required to comply with the new GDPR 
data protection rules governing the processing of personal 
data, including those relating to consent, transparency 
and access rights from 25 May 2018. The Government 
also intends to replace the Data Protection Act 1998 with 
a new Data Protection Bill which is in the process of going 
through Parliament.

The gig economy remains an uncertain area of law. 
Currently we await the Government’s response to the 
Taylor review and for the issue of employment status to 
be examined further by the Supreme Court.

The first mandatory gender pay gap reports for large 
private and voluntary sector employers are due by 4 April 
2018. Large public sector employers must report by 30 
March 2018.

It is hard, at this stage, to accurately predict how Brexit 
will impact on our domestic employment laws. The UK 
and the EU are due to conclude Article 50 negotiations 
by October to allow time for the Council of the European 
Union, the European Parliament and the UK to approve 
the agreement by 29 March 2019.

2. GDPR guidance published by the European 
Commission

The European Commission has published guidance on 
the GDPR (General Data Protection Regulation). Click 
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here to view.

It has also launched a new online tool to help SMEs 
comply with the new data protection rules. Click here to 
view.

3. Covert surveillance breached right to 
privacy

The European Court of Human Rights has held that an 
employer’s decision to install hidden cameras to monitor 
suspected workplace theft by a number of its workers 
violated their privacy rights under Article 8 of the European 
Convention on Human Rights (ECHR).

Background
The Spanish supermarket in this case had installed 
several visible surveillance cameras aimed at detecting 
theft by customers and several concealed cameras 
aimed at recording theft by cashiers.  Five employees 
were caught on video stealing items or helping others 
to do so.  They admitted the thefts and were dismissed.  
The employees argued that the use of the covert video 
evidence in the unfair dismissal proceedings infringed 
their right to privacy under Article 8 of the ECHR.

What does this mean?
Covert video surveillance of an employee in their 
workplace is considered a considerable intrusion into their 
private life, since an employee is contractually obliged to 
report for work at their workplace, and cannot avoid being 

https://ec.europa.eu/commission/priorities/justice-and-fundamental-rights/data-protection/2018-reform-eu-data-protection-rules_en
https://ec.europa.eu/commission/priorities/justice-and-fundamental-rights/data-protection/2018-reform-eu-data-protection-rules_en
http://ec.europa.eu/justice/smedataprotect/index_en.htm%20
http://ec.europa.eu/justice/smedataprotect/index_en.htm%20
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filmed. Article 8 was therefore engaged. 

However, it is necessary to strike a fair balance between 
the employees’ right to respect for their private life and both 
their employer’s interest in the protection of its property 
rights, and the public interest in the proper administration 
of justice.

Weighing up the competing factors in this case, the covert 
surveillance was carried out in the context of an arguable 
suspicion of theft, which warranted an investigation. On 
the other hand, the use of covert surveillance contravened 
specific provisions of Spanish data protection law. The 
employer did not inform the employees that surveillance 
cameras had been installed focusing on the cash desks, 
or of their rights under the data protection legislation.

In a previous ECHR case, Kopke v Germany, covert 
video surveillance was found not to have infringed 
individual employees’ privacy rights, in factually similar 
circumstances.

 However, in that case, it was only particular employees 
under suspicion who were targeted by the surveillance 
measure. The surveillance had been carried out over a 
limited period (two weeks) and had only covered the area 
surrounding the cash desk and accessible to the public. 

In contrast, the covert video surveillance in this case was 
not targeted at particular individuals, but rather it filmed all 
the staff working on the supermarket’s cash register, over 
a period of weeks, without any time limit and during all 
working hours. The decision to install covert surveillance 
was based on a general suspicion against all staff in view 
of the stock irregularities which had been discovered.

The Court therefore held that the surveillance had not 
been justified. The employer’s rights could have been 
safeguarded by other means, notably by informing 
the employees in advance of the installation of a video 
surveillance system and providing them with the 
information prescribed by the Spanish data protection 
legislation.

What should employers do?
In the UK, the Information Commissioner’s guidance 

states that it will be rare for covert monitoring of employees 
to be justified.  This should only be done in exceptional 
circumstances, e.g. as part of a specific investigation into 
suspected criminal activity.  It should only be used if open 
surveillance would be likely to prejudice the prevention or 
detection of crime or the apprehension or prosecution of 
offenders.  It is therefore essential that employers make 
a considered and realistic assessment of whether such 
prejudice is likely.  

Covert surveillance should only be carried out where 
there is no less intrusive way of tackling the issue and, if 
it is carried out, it should be done for the shortest possible 
period and so that it affects as few individuals as possible.  
The employer should also have a clear written policy in 
relation to any surveillance.

Case reference: Lόpez Ribalda and others v Spain

4. Compensatory rest break must be single 
continuous period 

Background
A railway signalman working for Network Rail provided 
relief cover at various signal boxes working 8 hour shifts.  
Often there were only six trains an hour but he was 
required to continuously monitor his post and could be 
called upon at any time to carry out his duties.  He was 
therefore unable to take a continuous rest break of 20 
minutes at any time during his shift.  Network Rail stated 
that his rest break could be an aggregate of shorter breaks 
taken over the course of his shift and maintained that this 
provided him with compensatory rest under the WTRs.  
The employee complained to the Employment Tribunal.

What does this mean?
The EAT held that compensatory rest must amount 
to a break from work that lasts at least 20 minutes. If 
not, it would not meet the criteria of equivalence and 
compensation. The period of a rest break cannot comprise 
an amalgamation of different smaller amounts of time 
which together amount to 20 minutes.

The fact that the employer’s system worked better from 
a health and safety perspective than a system involving 
a continuous 20 minute break was held to be irrelevant.  
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What should employers do?
This case makes it clear that whether an employee is hav-
ing a rest break or compensatory rest, the crucial element 
is that the worker must have an uninterrupted single peri-
od of at least 20 minutes rest.  Employers should ensure 
that their staff are able to take the rest breaks to which 
they are entitled. 

Case reference: Crawford v Network Rail Infrastructure 
Limited.

5. Perceived disability discrimination claim 
upheld

The Employment Appeal Tribunal (EAT) has upheld a Tri-
bunal’s decision that an employer directly discriminated 
against a job applicant when it rejected her application for 
a job because of a perceived disability.

Background
It is generally accepted that the Equality Act 2010 permits 
claims where the claimant is perceived to have a protect-
ed characteristic that they do not actually have.  However, 
such claims face difficulties in the context of disability dis-
crimination because of the need to satisfy the definition 
of disability (i.e. a mental or physical impairment that has 
a long term adverse effect on the person’s ability to carry 
out normal day-to-day activities).

The employer in this case rejected the job application be-
cause they perceived that the applicant (a police consta-
ble) had a progressive condition (hearing loss) within the 
meaning of the Equality Act 2010.  The applicant brought 
a claim for direct disability discrimination.  The employer 
denied that it perceived the applicant met the statutory 
definition of disability.

What does this mean?
The EAT held that the employer perceived that the 
applicant had an actual or potential disability (a progressive 
condition) which could lead to the employer having to 
make adjustments to her role (by having to place her on 
restricted duties), either now or in the future.  It held that 
the decision not to recruit her amounted to direct disability 
discrimination.

What should employers do? 
This case is helpful in confirming to employers that claims 
based on perception of disability are permissible and can 
be brought as direct discrimination claims.  

The EAT held that whether a discriminator perceives a 
person to be disabled does not depend on their knowl-
edge of disability law.  It depends on whether they per-
ceived that person to have an impairment with the fea-
tures set out in the Equality Act definition.  In practice, this 
is often a difficult matter to decide.

Case reference: Chief Constable of Norfolk v Coffey

6. DBS check applications in England and 
Wales

Changes have been made to the system for obtaining ba-
sic criminal records checks in England and Wales.

Since 2014, individuals have been entitled to apply for a 
basic disclosure certificate from the Disclosure and Bar-
ring Service (DBS). However, in practice, all applications 
for basic disclosure from applicants in England, Wales 
and Scotland had to be submitted to Disclosure Scotland. 

From January 2018, applicants in England and Wales 
should apply directly to the DBS for a basic certificate. 
Disclosure Scotland will no longer deal with requests from 
such applicants.

The DBS intends to make available a new online applica-
tion form for a basic disclosure certificate, and it has re-
cruited additional staff to deal with the increased demand 
for checks. Alternatively, employers can use the services 
of a Responsible Organisation to apply for basic checks 
on its behalf.

7. Car and fuel benefit regulations made

Regulations on PAYE reporting requirements for car and 
fuel benefit and optional remuneration arrangements 
come into force on 6 April 2018. 

The Regulations require employers voluntarily payrolling 
car and fuel benefits to provide specified data on those 
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benefits through Real Time Information. They also reflect 
changes to the taxation of salary sacrifice arrangements 
effective, broadly, from 6 April 2017, but with transitional 
provisions for existing arrangements. 

Under the new rules, intended to remove the benefits of 
certain salary sacrifice arrangements, the taxable value 
of a benefit received by an employee is the greater of the 
salary sacrificed and the cash value of the benefit (calcu-
lated under the normal rules). 

The Regulations clarify the taxable amounts that must be 
included by employers, either under voluntary payrolling 
or on form P11D, and remove the (accidentally imposed) 
requirement for employers to report the same benefit 
twice.

8. Immigration rule changes

Changes to the Immigration Rules came into force on 11 
January 2018. The changes:

• Provide for entry clearance to be issued electronical-
ly.

• Clarify and remove inconsistencies relating to indefi-
nite leave to remain in the UK for main applicants and 
their dependants in work categories.

• Double the number of available places in the Tier 1 
(Exceptional Talent) category and allow accelerated 
settlement in the UK for visa holders who are classed 
as ‘world leaders’ in their field after three years of con-
tinuous residence, instead of five years.

• Consolidate and clarify the rules for Tier 1 (Entrepre-
neur) applicants.

• Introduce new Tier 2 provisions for research positions 
and for Tier 4 students switching to sponsored em-
ployment under Tier 2.

• Take account of the commencement of the immi-
gration bail provisions in The Immigration Act 2016, 
which the Government proposes should come into 
force ‘as soon as possible’.

Applications submitted before 11 January 2018 will be de-
cided in accordance with the Immigration Rules in force 
on 10 January 2018.
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