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1. National Minimum Wage (NMW) increases 
from 1 April 2018

The NMW rates from 1 April 2018 will be as follows:
•	 The National Living Wage (workers aged 25 and 

over) - £7.83
•	 The standard adult rate (workers aged between 21 

and 24) - £7.38
•	 The development rate (workers aged between 18 and 

20) - £5.90
•	 The young workers’ rate (workers aged 16 or 17 who 

are not apprentices) - £4.20
•	 The apprentice rate - £3.70

The	accommodation	offset	will	be	£7.00	per	day	 from	1	
April 2018.

Reference: National Minimum Wage (Amendment) 
Regulations 2018

2. Statutory rates to increase in April 2018

The statutory rates for maternity, paternity, shared 
parental leave, adoption and sick pay are set to increase 
in April 2018.

The new statutory rates for the 2018-2019 tax year will be 
as follows:
•	 Statutory maternity, paternity, adoption and shared 

parental leave pay will increase on 1 April to £145.18 
a week (up from £140.98). Maternity allowance will 
increase to the same rate on 9 April.
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•	 Statutory sick pay will increase on 6 April to £92.05 
per week (up from £89.35).

Reference:	 Social	 Security	 Benefits	 Up-Rating	 Order	
2018

3. Tribunal awards and statutory payments 
to increase

The limit applying to certain Employment Tribunal awards 
and other statutory payments increases on 6 April 2018.

The maximum limit on a week’s pay increases from £489 
to £508.

The maximum compensatory award for unfair dismissal 
where	the	effective	date	of	termination	falls	on	or	after	6	
April 2018 increases from £80,541 to £83,682.

The minimum basic award for dismissals by reason of 
trade union membership or activities, health and safety 
duties, pension scheme trustee duties or acting as an 
employee representative or workforce representative 
increases to £6,203.

Reference:	Employment	Rights	(Increase	of	Limits)	Order	
2018.

4. Payslips for employees paid by the hour

From 6 April 2019 payslips for employees who are paid 
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by the hour will need to be itemised showing the number 
of hours paid for.

Different	 figures	 will	 need	 to	 be	 provided	 where	 an	
employee	is	paid	a	different	rate	of	pay	for	different	types	
of work.

The Employment Rights Act 1996 (Itemised Pay 
Statement)	(Amendment)	Order	2018,	which	brings	about	
this change, will amend section 8 of the Employment 
Rights Act 1996 which sets out the information that must 
be provided in an employee’s itemised payslip.

However,	 this	 Order	 will	 not	 bring	 into	 force	 the	
Government’s commitment to extend the right to an 
itemised payslip to all workers.

Reference: The Employment Rights Act 1996 (Itemised 
Pay	Statement)	(Amendment)	Order	2018

5. Stand-by time at home was working time

The European Court of Justice (ECJ) has held that stand-
by time at home is working time where a worker is restrict-
ed from engaging in other non-work interests.

Background
Mr	Matzak	was	a	retained	firefighter	in	Belgium	and	was	
required to be available on call for work, for one week out 
of every four, during the evenings and at the weekend. 
When on stand-by duty, Mr Matzak was required to remain 
contactable	and,	if	necessary,	report	to	the	fire	station	as	
soon as possible and, in any even, within no more than 
eight minutes under normal conditions. This meant that 
he	had	to	live	near	the	fire	station	and	his	activities	were	
necessarily restricted when he was on stand-by duty. 

Mr Matzak was not paid for time spent on stand-by duty 
and he complained about this.  His case was referred to 
the ECJ.

What does this mean?
The ECJ held that the obligation for Mr Matzak to remain 
physically present at a place determined by his employer 
(even though this was his home) and the constraints 
resulting from the requirement to reach his place of work 

within eight minutes, limited the opportunities Mr Matzak 
had to devote himself to other activities, such as personal 
and social interests.  Due to this fact, the ECJ held that 
this time should be regarded as working time and should 
therefore be paid.

Mr Matzak’s situation in this case can be distinguished 
from that of a worker who, during his stand-by duty, must 
simply be at his employer’s disposal, i.e. the employer 
must be able to contact the worker.  Such on-call time is 
not regarded as working time.

What should employers do? 
This	case	confirms	that	when	assessing	whether	on-call	
time is working time (and therefore subject for example 
to the National Minimum Wage), the quality of the time 
spent on-call (and the freedom that the worker has to 
pursue other activities) is of overriding importance. Em-
ployers should assess the time spent by their employees 
on-call and determine whether this time is working time 
and should be paid.  

Case reference: Ville de Nivelles v Matzak

6. Employer didn’t have constructive 
knowledge of disability

The Court of Appeal has held that an employer did not 
have constructive knowledge of an employee’s disability 
in this reasonable adjustments case.

Background
Ms	Donelien	was	employed	by	Liberata	UK	Limited	as	a	
court	officer.		She	was	dismissed	for	her	persistent	short-
term absences and failure to comply with the absence no-
tification	procedure.	

In the last year of her employment, Ms Donelien was ab-
sent for a total of 128 days. She gave numerous explana-
tions for her absences, including hypertension and gener-
alised references to stress and anxiety, but also a number 
of	possible	viral	infections,	dizziness,	difficulty	breathing,	
reaction to medication, head colds, wrist pain and stom-
ach upsets.  

Liberata referred Ms Donelien to its occupational health 



© 2018 Paris Smith LLP 03

EMPLOYMENT NEWSLETTER - MARCH 2018

service.  The occupational health report stated that Ms 
Donelien was not disabled but did not respond to all of 
the questions Liberata had asked.  The company followed 
up with the occupational health service and got a more 
detailed	report	from	a	different	doctor	but	it	still	did	not	get	
all the answers to its questions.

Liberata did not follow up further. However, it did make 
other	efforts	to	investigate	whether	Ms	Donelien	was	dis-
abled including holding return to work meetings and con-
sidering correspondence from her GP.

When she was dismissed, Ms Donelien brought a number 
of claims in the Employment Tribunal including a claim for 
failure to make reasonable adjustments. The Tribunal and 
the EAT held that, although Ms Donelien was disabled at 
the time of her dismissal, the company had no actual or 
constructive knowledge of this.  The case was appealed 
to the Court of Appeal.

What does this mean?
The Court of Appeal held that the question that had to 
be asked was whether the company could reasonably be 
expected to know that Ms Donelien was disabled at the 
relevant time, not whether it could have done more.

For an employer to have constructive knowledge of an 
employee’s disability, it must have knowledge of all three 
elements of disability:

•	 A physical or mental impairment
•	 Which	has	a	substantial	and	long-term	adverse	effect
•	 On	the	employee’s	ability	to	carry	out	normal	day-to-

day activities.

The Court of Appeal held that it was reasonable in this 
case to conclude that the company did not have construc-
tive knowledge of all three elements. 

In reaching its decision, the Court took account of the fol-
lowing:

•	 The correspondence from Ms Donelien’s GP did not 
give a consistent picture. Her sick notes also referred 
to a wide range of further symptoms and conditions.

•	 The occupational health consultants had advised that 

Ms Donelien was not disabled.  They suggested that 
she	was	not	suffering	from	any	mental	or	physical	im-
pairment at all or, in any event, not one that had any 
substantial	effect	on	her	ability	to	carry	out	day-to-day	
activities. Their opinion was that her problems were 
‘managerial, not medical’.

•	 It was not reasonable for Ms Donelien to rely on her 
offer	for	the	company	to	contact	her	GP	if	 it	wanted	
further information regarding her condition. The Court 
agreed with the Tribunal that it was entirely reasona-
ble for the company to take the stance that any com-
munications with the GP should be via its occupation-
al health consultants and Ms Donelien had refused 
to allow the occupational health consultants to liaise 
with her GP.

•	 The Tribunal did not treat the fact that the compa-
ny had received occupational health advice that Ms 
Donelien was not disabled as conclusive. The com-
pany had taken into account its own impressions and 
experience from its own meetings with Ms Donelien 
and the correspondence it had received from her GP. 
It had also gone back to occupational health for fur-
ther advice when it found the information in the initial 
report to be unsatisfactory. 

•	 The fact that the company had made a change to 
Ms Donelien’s working conditions by allowing her to 
start later did not imply that it had knowledge of an 
impairment	sufficiently	substantial	so	as	to	constitute	
a disability.

What should employers do? 
This case provides reassurance to employers that they 
can continue to rely on the advice of occupational health 
advisers in determining the issue of disability, so long as 
appropriate	questions	are	raised	and	further	clarification	
is sought where necessary. 

An employer does not need to take every step possible 
to establish whether an employee is disabled in order to 
avoid having constructive knowledge of disability.  How-
ever, employers should always follow up with occupation-
al health advisers if their initial report does not address all 
of the issues raised.

Case	reference:	Donelien	v	Liberata	UK	Limited
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7. Pension scheme transitional provisions 
were not discriminatory

The Employment Appeal Tribunal (EAT) has held that 
the	transitional	provisions	for	changes	to	the	Firefighters’	
Pension	Scheme	were	objectively	justified	and	therefore	
not discriminatory on the grounds of age, race or sex.

What does this mean?
The	EAT	held	that	transitional	provisions	in	the	Firefighters’	
Pension Scheme 2015, which provided that anyone within 
10 years of normal pension age (NPA) would remain 
on the old, more favourable pension scheme, were not 
discriminatory. Neither were provisions that provided that 
anyone who was more than 14 years away from NPA 
would transfer straight onto the new scheme.

However, this case will now go back to the Tribunal to decide 
whether the transitional provisions were a proportionate 
means	of	achieving	the	legitimate	aims	identified	by	the	
Tribunal (i.e. protecting those closest to normal pension 
age;	 preventing	a	 cliff	 edge	between	 the	protected	and	
unprotected groups and ensuring consistency across the 
public sector where similar changes were being made).

Case reference: Sargeant and others v London Fire and 
Emergency Planning Authority and others
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