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1. April 2018 employment law changes

The National Living Wage for workers aged 25 and over 
increased from £7.50 to £7.83 an hour on 1 April. The 
other minimum wage bands also increased:

Minimum wage  £7.38  (£7.05)
Development rate  £5.90  (£5.60)
Young workers’ rate  £4.20  (£4.05)
Apprentices’ rate £3.70  (£3.50)

At the same time, the rates of statutory maternity, paternity, 
adoption and shared parental pay increased to £145.18.

The first mandatory gender pay gap reporting reports 
were required to be published by 4 April. The requirement 
only affects those who have 250 or more employees.

On 6 April, statutory sick pay rose to £92.05 per week. At 
the same time, Tribunal compensation limits rose.  The 
maximum unfair dismissal compensatory award is now 
£83,682 (up from £80,541) and a week’s pay (used for 
calculating statutory redundancy payments and unfair 
dismissal basic awards) is now £508 (up from £489).
  
From 6 April, all payments in lieu of notice, including 
payments where there is no contractual PILON, will be 
subject to income tax and class 1 NICs. 

2. ICO launches GDPR awareness campaign

The ICO (Information Commissioner’s Office) has 
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launched a General Data Protection Regulation (GDPR) 
awareness campaign aimed at micro businesses, i.e. 
those who employ fewer than ten people.

The ICO has created a resource so that businesses can 
check whether the new data protection law, which comes 
into force on 25 May 2018, applies to them.  It has also 
produced a video of eight steps that should be taken now 
and an accompanying guide, as well as a list of frequently 
asked questions relating to different business sectors.
 
The ICO GDPR resources can be found here:

3. Croatian workers’ restrictions to end

The Government has confirmed that the requirement for 
Croatian nationals to register in order to work in the UK 
will end on 30 June 2018.

At present, Croatian nationals can only work in the UK 
if they have obtained permission from the Home Office, 
subject to certain exemptions. After 30 June 2018, 
Croatians will be subject to the same rules as other EU 
nationals working in the UK.

4. Employer did not have to revisit decision 
to dismiss after learning of pregnancy

The Employment Appeal Tribunal (EAT) has held that an 
employer was not required to revoke a lawful decision 
to dismiss an employee following notification of her 

https://ico.org.uk/for-organisations/making-data-protection-your-business/
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pregnancy.

Background
Miss Thompson was dismissed during her probationary 
period due to her emotional volatility and because she 
did not fit in with the company’s work ethic. The decision 
to dismiss was made on 3 August but not communicated 
to her.  On 4 August, Miss Thompson told the company 
that she was pregnant. On 5 August, she was handed a 
dismissal letter dated 3 August.  Miss Thompson claimed 
that the decision to dismiss was due to her pregnancy 
and claimed automatic unfair dismissal and pregnancy 
discrimination. 

The Tribunal held that the decision to dismiss had taken 
place on 3 August but, after the company learnt of Miss 
Thompson’s pregnancy, it must have been obvious that 
her emotional volatility and other conduct was pregnancy 
related.  Therefore, the company had failed to prove that 
the dismissal was in no sense related to her pregnancy. 
The company appealed to the EAT.  
 
What does this mean?
The EAT held that, in an unfair dismissal claim, a Tribunal 
is required to ask whether the pregnancy itself had 
been the reason or principal reason for dismissal. In a 
discrimination claim, it is required to ask whether the 
decision to dismiss had been because of pregnancy. 

The EAT confirmed that both of these tests required 
the company in this case to know, or believe, that Miss 
Thompson was pregnant when it made the decision to 
dismiss. The company was not required to revisit its 
decision to dismiss after it learnt of the pregnancy.

The company won its appeal and the case was remitted 
for a fresh hearing to establish what happened between 
3 and 5 August and whether the decision to dismiss was 
due to the pregnancy.
 
What should employers do?
Employers who know or believe that an employee is 
pregnant should not dismiss them for being pregnant. 
However, it is interesting that the EAT in this case 
commented that there is no provision in relation to 
pregnancy that creates a liability on an employer if it 

has treated a pregnant employee unfavourably because 
of something arising from her pregnancy (as there is in 
relation to disability discrimination).

Case reference: Really Easy Car Credit Limited v 
Thompson

5. Pre-cancerous condition meant employee 
was deemed to be disabled

The Employment Appeal Tribunal (EAT) has held that an 
employee who had a form of skin cancer described as 
“pre-cancerous” was deemed to be disabled under the 
Equality Act 2010.

Background
Cancer is automatically deemed to be a disability under 
the Equality Act 2010 without having to fulfil the whole 
definition of disability otherwise required.

Mrs Lofty was dismissed for her absences from work, 
some of which were related to a type of skin cancer de-
scribed as “pre-cancerous”.  She claimed disability dis-
crimination but the Tribunal rejected her claim on the 
grounds that she did not yet have cancer.  She appealed 
to the EAT. 

What does this mean?
The EAT held that the medical evidence stated that Mrs 
Lofty had cancer cells in the top layer of her skin and 
explained that pre-cancer may be regarded as medical 
shorthand for a particular stage in the development of 
cancer.  It therefore held that it did not mean that there was 
no cancer for the purposes of the Equality Act 2010. That 
being the case, Mrs Lofty benefitted from the provisions of 
the Act that deem cancer to be a disability. 

What should employers do? 
The EAT noted that a diagnosis of pre-cancerous cells 
might mean something different depending on where the 
cells are found but, in terms of skin cancer, the medical 
evidence showed that it was a type of cancer.  In the light 
of this case, employers should obtain detailed medical 
evidence and be very cautious before concluding that a 
condition labelled as “pre-cancerous” is not cancer.  
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Case reference: Lofty v Hamis t/a First Café

6. Dismissal was within the band of 
reasonable responses

The Supreme Court has held that a Tribunal was entitled 
to find that the decision to dismiss a headteacher who 
was associated within someone who had been convicted 
of possessing indecent images of children, was within the 
band of reasonable responses for the purposes of unfair 
dismissal.

Background
Ms Reilly was the headteacher of a primary school and 
was associated with a man who had been convicted of 
possessing indecent images of children.  She decided 
that she did not need to disclose this relationship to her 
school.  The school subsequently dismissed her for the 
non-disclosure.

What does this mean?
The Supreme Court held that the school had shown that 
the reason for the dismissal was Ms Reilly’s conduct in 
not disclosing the relationship.  The question the Court 
had to decide was, therefore, whether the dismissal was 
within the range of reasonable responses, and whether a 
reasonable amount of investigation had taken place.

The Childcare Act 2006 and the Childcare (Disqualifica-
tion) Regulations 2009 require certain childcare provid-
ers, and those who manage those providers (including 
headteachers) to be registered in order to provide child-
care. They expressly disqualify certain people from regis-
tration. A disqualified person includes someone who has 
committed sexual offences and offences against children, 
but also includes a person who lives in the same house-
hold as a disqualified person.

The Court found that Ms Reilly was under a duty under 
this legislation and also had a contractual duty to assist 
the school’s governing body in discharging its duty to ex-
ercise its functions with a view to safeguarding the pupils. 
Further, the disciplinary provisions in Ms Reilly’s contract 
of employment identified a failure to report something 
which it was her duty to report as being an example of 
conduct which might lead to disciplinary action. 

As to the question as to whether her relationship en-
gaged the governing body’s safeguarding functions, the 
Court said that the legislation did not disqualify her from 
being a headteacher. However, the relationship created 
a potential risk to children and that risk required assess-
ment by the governors. For this reason, the Tribunal had 
been entitled to find that it was a reasonable response for 
the disciplinary panel to have concluded that Ms Reilly’s 
non-disclosure not only amounted to a breach of duty but 
also merited her dismissal. Her refusal to accept that she 
had been in breach of her duty suggested a continuing 
lack of insight which, it was reasonable to conclude, ren-
dered it inappropriate for her to continue to run the school.

Case reference: Reilly v Sandwell Metropolitan Borough 
Council

7. Ignorance of rights is not necessarily a 
bar to a claim

The Court of Appeal has held that, where there is ignorance 
of rights (in this case an uneducated, illiterate Tanzanian 
domestic worker did not know that she was entitled to 
the National Minimum Wage (NMW)), she nevertheless 
resigned because she was not paid it.

What does this mean?
The employer in this case tried to argue that, although 
failure to pay the NMW was a fundamental breach of 
contract, the employee did not know her NMW rights and 
therefore could not establish that she had resigned in 
response to the breach.  It therefore argued that she could 
not be successful in her constructive unfair dismissal 
claim.

However, the Court in this case held that the employee 
was not required to show knowledge of her minimum 
wage rights. The Court held that this was a case in which 
there was such a massive breach (the employee was paid 
33p an hour) that it was obvious that she had resigned in 
response to it. 

This case may be confined to its exceptional circumstances.  
As the employee had not given any express reasons 
for resigning in evidence, the Court of Appeal was able 
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to apply the above logic in order to find in her favour in 
relation to her claim for constructive unfair dismissal. Had 
she given a reason for her resignation, the case may have 
been decided differently.

Case reference: Mruke v Khan

8. Agency workers entitled to parity of terms

The Employment Appeal Tribunal (EAT) has held that a 
failure to provide agency workers with the same annual 
leave entitlement and paid rest breaks as those enjoyed 
by the hirer’s permanent employees could not be 
compensated for by an enhanced hourly rate of pay.

Background
Agency workers are entitled to the same basic working 
and employment conditions as permanent employees of 
the hirer once they have been engaged for 12 weeks.  In 
this case, agency workers were entitled to 28 days’ holiday 
and 30 minutes paid lunch break whereas permanent 
employees of the hirer were entitled to 30.5 days’ holiday 
and one hour’s paid lunch break.  However, the agency 
workers were paid a higher hourly rate of pay.

What does this mean?
The EAT held that the basic working and employment 
conditions of agency workers should be at least those that 
would apply if they had been recruited directly once the 
worker has worked for a hirer for 12 weeks. This means 
that the entitlement of agency workers is subject to a 
minimum level but there is no ceiling on entitlements.

In this case, there was clearly a disparity as to the amount 
of leave entitlement for employees and agency workers. 
A breach of their entitlement could not be avoided by the 
fact that the agency worker could nominally take 2.5 days’ 
leave during any period when he was not working for the 
hirer. The failure to provide the 2.5 days’ additional leave 
could not be compensated for by an enhanced hourly rate 
of pay.

In relation to rest breaks, there was also a breach as 
agency workers and employees were paid differently for 
their rest breaks. The fact that the agency workers were 

paid more overall for the whole shift did not change the 
fact that they were paid significantly less for the rest break.

However, there was no requirement for precise equivalence 
between the agency workers’ hours and those of the 
hirer’s permanent employees as that would remove the 
flexibility inherent in the agency/hirer relationship. 

What should employers do?
Market conditions sometimes dictate that agency workers 
are paid a higher hourly rate than permanent employees 
but the EAT noted in this case that this is to compensate 
them for job insecurity.  Hirers should ensure that agency 
workers have the same entitlements as permanent staff 
on a term by term basis once they have worked for the 
hirer for 12 weeks.

Case reference: Kocur v Angard Staffing Solutions Limited
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