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1. Notice of termination takes effect when it 
comes to employee’s attention

The ICO (In The Supreme Court has confirmed that 
when confirming an employee’s dismissal in writing, the 
notice of termination will only take effect when it comes 
to the employee’s attention i.e. they either read the 
letter confirming the decision or have had a reasonable 
opportunity to do so. 

Background
This case concerned Ms Haywood, an associate director, 
whose role became redundant shortly before her 50th 
birthday.  Time was of the essence for the company, in 
relation to serving the 12 weeks contractual notice. The 
reasoning being, that if Ms Haywood turned 50 before the 
end of the notice period she would have an enhanced 
early pension entitlement, which would be a significant 
cost to the company. 

The company sent the termination of employment letter 
to Ms Haywood while she was on holiday. The question 
for the court was when should the 12 week clock start 
running? Should it be when the letter was sent or when 
it was received by Ms Haywood? The court has held 
that in order for notice to be effective it has to actually 
be received by the employee; hence the 12 week clock 
started running when Ms Haywood returned from holiday 
and read the letter.  The caveat to this is that the clock will 
start running when the employee has had a reasonable 
opportunity to read the notice letter. On these set of facts, 
Ms Haywood read the letter the day she returned from 
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holiday. However, if Ms Haywood had decided to ignore 
the letter and read it a few weeks later, the clock would 
have still stated to run the day she returned from holiday, 
as this is when she would have been expected to read 
the letter. 

What does this mean?
This has confirmed the principle that written notice of 
termination only takes effect when it is actually received, not 
when the letter confirming this is sent. The only exception 
to this rule is where there is an express provision in the 
contract of employment stating otherwise, for example, 
confirming that notices will be deemed received within 2 
days of posting.

What should employers do?
Employers should review their contracts of employment 
to ensure that they specify how notice will be given and 
when written notices will be deemed to be received. 

Best practice, particularly where time is off the essence, 
is of course to communicate key decisions in person to 
employees. The formal letter then provides confirmation 
of the decision which has already been communicated. 
If this is not possible, employers should consider other 
means to ensure that the formal letter is received, for 
example informing the employee by telephone or by 
sending letters via special delivery so that receipt can be 
tracked.  

Before commencing any formal process employers should 
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also check for any holiday commitments which may need 
to be taken into account when planning the process. 

Case reference: Newcastle upon Tyne Hospitals NHS 
Foundation Trust v Haywood

2.Travel time between home and temporary 
workplace can be working time

The Court of Justice of the European Free Trade 
Association has held that time spent travelling between 
home and a temporary workplace for assignments can 
constitute working time for the purposes of the Working 
Time Directive. 

Background
This case concerned a chief police inspector whose role 
involved escorting government ministers and carrying out 
armed responses. Thorbjorn brought a claim against the 
Norwegian Government for failing to include the time he 
spend travelling to and from assignments, in their working 
time calculations, and won.

What does this mean?
This case provides a useful clarification of the definition 
of ‘working time’ under Article 2 of the Working Time 
Directive 2003, on which the Working Time Regulations 
1998 are based.  

The case looked at the various components that make up 
this definition in turn. 

First, the employee must be carrying out their duties i.e. 
has the employee been asked to perform a task that 
involves a degree of travelling? Here Thorbjorn had 
indeed been asked to complete assignments in various 
locations. 

Secondly, the employee must be at the employer’s 
disposal i.e. is the employee legally obliged to carry out 
the task in order to perform his employment contract? 
The mere fact that employees can chose which routes 
to take to reach the assignment destinations does not 
preclude them from being at the employer’s disposal, that 
being said the employee should not be on a frolic of their 
own. This element was satisfied in Thornjorn, as he was 

armed, travelling by police car and was carrying both his 
and his employer’s mobile with the vehicle location being 
monitored by GPS. 

Thirdly and finally, travelling to and from either an 
employee’s home address or normal place of work to 
the assignment locations, will be considered working 
if the travelling is intrinsic to the work. For example, 
sending Thornjorn to Volda to escort a government 
official was intrinsic to the work as the same objective 
could not be achieved if Thornjorn remained in his normal 
police station. The frequency of journeys is likely to be 
considered irrelevant unless the effect is to change the 
worker’s normal place of work to a new one.

What should employers do?
Employers who are sending workers on assignments, 
should carry out a ‘working time’ risk assessment 
addressing the above three factors, in order to determine 
if the travelling done by the employee will amount to 
working time under the Directive. 

If so, the employer should consider either paying for 
the additional hours or allowing for the travelling to be 
undertaken during the working day. 

If not, the assessment should be recorded for future 
reference if this decision is challenged by the affected 
employees. 

Case reference: Thorbjorn Selstad Thue supported 
by the Norwegian Police Federation v The Norwegian 
Government

3. Gender pay gap reporting guidance

ACAS has published guidance on how organisations 
who have now published their gender pay gap reports 
should implement action plans to address any imbalance 
reported.

ACAS now has the following guidelines, click here to view
• Managing gender pay reporting
• Gender pay gap reporting in the public sector
• Gender pay reporting: obligations for employers

http://www.acas.org.uk/index.aspx%3Farticleid%3D5768
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• The top ten myths about gender pay reporting
It also has a gender pay reporting notification template. 

ACAS recommends that employers consider taking new 
or faster actions to reduce or eliminate their gender pay 
gaps. It is particularly important that employers implement 
any actions they have committed to in any published 
narrative, as they will be expected to publish an update 
next year. 

4. EHRC to investigate gender pay gap 
reporting failures
The EHRC (Equality and Human Rights Commission) 
has announced that it will begin its investigations into 
employers who have failed to comply with their gender 
pay gap reporting obligations in June.

Employers who do not report their data within 28 days of 
receiving a notification from the EHRC will face further 
action. If the EHRC concludes that an employer has 
failed to meet its obligations it has said that it will issue an 
unlawful act notice. If the employer does not comply with 
the notice, the EHRC has said that it will apply for a court 
order requiring them to do so. Breach of such a court 
order is punishable on conviction with an unlimited fine.

The EHRC has also said that it will name and shame 
employers who have failed to comply with their obligations 
by uploading the results of investigations online.

5. Data protection self-assessment toolkits 
have been published

The GDPR came into force on 25 May 2018 and all 
employers should now have updated their policies and 
practice to comply with this change. 

The Information Commissioner’s Office has published a 
series of data protection self-assessment toolkits. Click 
here to view. The toolkits are designed to help employers 
comply with their legal obligations when they collect, 
process and store personal information.

The toolkits include a self-assessment checklist for 
data controllers and data processors. They also contain 
information on how to create a cyber security and risk 

policy as well as record management procedures. 

Once completed, the user will receive a report which sets 
out the practical steps they should take to improve their 
data protection procedures.

6. Data Protection (Charges and Information) 
Regulations

The Data Protection (Charges and Information) Regula-
tions have been made and will come into force on 25 May 
2018. The Regulations set out when data controllers will 
be required to provide information and pay a charge to 
the Informational Commissioner from 25 May in relation 
to their data processing activities. They also set out the 
charges payable, which vary according to the size of the 
organisation. Discounts are available when payment is 
made by direct debit. The Regulations also set out what 
will be considered to be ‘exempt processing’. Exempt pro-
cessing will not attract a charge or require information to 
be provided to the Information Commissioner.

Reference: The Data Protection (Charges and Informa-
tion) Regulations 2018.

7. ACAS publishes agency worker guidance

ACAS has published new guidance setting out the rights 
of agency workers. Click here to view. The guidance has 
been published in response to an increase in the number 
of calls received by ACAS from agency workers unaware 
of their legal rights.

The guidance outlines employment rights available to 
agency workers; these include day 1 rights and 12 week 
rights.  Day 1 rights include access to collective facilities 
and the right to access employment vacancies. Day 1 
rights are the responsibilities of the hirer, who will be liable 
for breaches. 

12 week rights provide agency workers with the same 
basic working and employment conditions as direct 
recruits after a 12 week qualifying period. 12 week rights 
are the responsibility of both the hirer and agency. 

8. Closure date for employer-supported 

https://ico.org.uk/for-organisations/resources-and-support/data-protection-self-assessment/
https://ico.org.uk/for-organisations/resources-and-support/data-protection-self-assessment/
http://www.acas.org.uk/index.aspx%3Farticleid%3D1873
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childcare schemes is set

Regulations have been passed specifying 4 October 2018 
as the date by which new entrants to existing employer-
supported childcare schemes must have sacrificed salary 
and received childcare vouchers to be treated as an 
eligible employee.

Eligible employees can continue to sacrifice salary, on 
which no income tax or National Insurance Contributions 
are payable, and receive tax exempt vouchers, as long 
as they remain with the same employer, the employer 
continues to run the scheme, and the employee does not 
take a break from receiving vouchers for a year or more.

Existing childcare schemes were due to close to new 
entrants from April. However, the government announced 
shortly before then that closure would be deferred for six 
months.
Employees who are not eligible employees are entitled to 
participate on the replacement tax free childcare voucher 
scheme that does not involve any form of salary sacrifice.

Reference: The Income Tax (Limited Exemptions for 
Qualifying Childcare Vouchers and other Childcare) 
(Relevant Day) Regulations 2018.

9. Same sex marriage discrimination wasn’t 
unlawful

The Court of Appeal has held that a bishop did not 
unlawfully discriminate against a priest or harass him 
when refusing to grant him a licence, which would have 
enabled him to take up a position as hospital chaplain, 
following a same sex marriage.

Background
Canon Pemberton, a Church of England priest, married 
his same-sex partner shortly after the Marriage (Same Sex 
Couples) Act 2013 came into force.  The House of Bishops 
published guidance on Same Sex Marriage, stating that it 
was in contradiction to the church’s teachings. Pemberton 
successfully applied for a Chaplain position at Sherwood 
Forest Hospital subject to obtaining Permission to Officiate 

(PTO) and holding an Extra Parochial Ministry Licence 
(EPML), neither of which the Bishop granted. 

The Equality Act 2010 renders most discrimination 
unlawful, unless an exemption can be applied. The 
court held that, although the refusal to grant the licence 
was potentially direct discrimination an Occupational 
Requirement (‘OR’) exemption applied. The relevant OR 
being organised religion. An employer is only entitled 
to apply an organised religion OR where doing so is a 
proportionate means of achieving a legitimate aim. In 
this case the exemption was being applied to a case 
concerning sexual orientation. The employer had to 
satisfy the following three points: 

• There is a requirement that the prospective employee 
is not in a civil partnership;

• The employer can show that the requirement is 
applied in order to comply with the doctrine of the 
religion; and 

• The claimant does not meet the requirements. 

What does this mean?
The organised religion OR was intended to cover a very 
narrow range of employment e.g. ministers and small lay 
posts. However, Pemberton has widened the net allowing 
the exemption to be applied even though the employer 
was not itself a religious organisation. 

The reasoning being that it is not the nature of the 
organisation that is in issue, but the purpose of the 
employment. The test proving that sexual orientation is 
not compatible with the doctrine of religion is an objective 
one. The Court held that ‘doctrine’ had to be construed to 
mean the teachings and beliefs of the organisation, which 
could be wider than what the Church itself labelled as a 
‘doctrine’.  It said that the tribunal had been entitled to 
find that the relevant doctrine was stated in the Church’s 
relevant canons and pastoral guidance. There was no 
need, it said, for an express provision prohibiting a priest 
from entering into a same sex marriage and spelling out 
the consequences. The teaching was clear. 

In relation to the harassment, the Court said that the 
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occupational requirement defence did not apply.  
However, tribunals are required to take into account the 
circumstances of the case and whether it is reasonable 
for the conduct to have had that effect. In this case, 
it said, it could not be reasonable for the unwanted 
conduct which otherwise fell within the occupational 
requirement defence to amount to harassment. In 
any event, there had been discussions in relation 
to the priest’s intention to marry and the parties had 
made their positions clear so the consequences of 
going ahead with the marriage could not have come 
as a surprise. Further, the communicating of a lawful 
decision cannot amount to harassment.  

What should employers do?
An employer’s liability for direct discrimination begins 
the moment a job is advertised and compensation 
is uncapped, therefore employers should take their 
obligations seriously and only rely on an occupation 
requirement defence for genuine reasons. ACAS have 
published the following guidance to assist employers:

• Where the employer believes an OR applies to a 
post, this should be clear in the advertisement; 

• Whether an OR applies to a post must be 
reassessed on each occasion the post becomes 
vacant to ensure it can still be validly claimed; 

• The OR must be essential to the post and not 
peripheral; 

• The OR must be related to the job in question and 
not the employing organisation. 

Employers should always take legal advice before 
relying on an OR exemption and should  document their 
reasoning and justification in these circumstances. 

Case reference: Pemberton v Inwood

10. Failure to pay enhanced Shared 
Parental Pay was not discriminatory

The Employment Appeal Tribunal has held that failure 
to pay a male employee enhanced Shared Parental 
Pay was not sex discrimination.

Background

Shared Parental Leave (SPL) gives parents who are 
employees a flexible way to take leave during the first 
year of their child’s life. The question before the court 
in the case of Capita v Ali (‘Capita’) was whether SPL 
was directly discriminatory against men, who would 
receive less pay under the scheme than women would 
on maternity leave?  

Mr Ali’s wife developed post-natal depression after 
the birth of their daughter, and was advised by her 
GP that going back to work could help. Mr Ali was 
informed by his manager of the SPL scheme. However, 
he subsequently found out that both male and female 
colleagues received 2 weeks maternity or paternity 
leave on full pay, but females received an additional 12 
weeks on full pay, whereas males would have to apply 
for SPL at the reduced statutory pay rate. 

What does this mean?
Section 13(1) of the Equality Act 2010 states that Mr 
Ali would need to show that he had been treated less 
favourably in some way than Capita had treated a real 
or hypothetical comparator.  The court held that Mr Ali 
could not compare himself to a woman on maternity 
leave because by reason of biology there is a materi-
al change of circumstances, as child birth is unique to 
women. 

The Pregnant Workers Directive also makes it clear 
that the purpose of maternity leave is the health and 
safety of pregnant workers. Therefore, the difference 
between maternity leave and SPL is that the conse-
quence of maternity leave is that a woman having had 
a baby will look after it but it is not the purpose, where-
as the purpose of SPL is childcare. This is supported 
by the fact that if the baby is still born or dies shortly 
after birth then maternity leave and pay is still available 
whereas SPL is not. 

Therefore, the correct comparator would be a woman 
on the SPL scheme and the court has held that this did 
not fall under the EqA 2012 as SPL is given to men and 
women on the same terms. 

What should employers do?
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Employers should seek comfort in the EAT Capita rul-
ing, which holds that paying a lower rate for parents on 
SPL as opposed to women on maternity leave is not 
discriminatory. 

However, it was indicated by the court that there would 
be a point at which the purpose of maternity leave 
moves from being a physical recovery from child birth 
and the special bonding between mother and child to 
child care. If this move is established then a women on 
maternity leave could be an appropriate comparator. 
However, until such a case is brought before the court 
testing this, a man on SPL cannot compare himself to a 
woman on maternity leave.

Case reference: Capita Customer Management Limit-
ed v Ali and another
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