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Sumary 
The issue of employee pay during sleep in shifts has 
been in turmoil for several years following decisions made 
by the courts that the National Minimum Wage (NMW) 
was payable for the entirety of these shifts, even when 
employees were expected to sleep throughout.

These decisions and the resulting change to HMRC 
guidance left many employers, particularly those in the 
care and education sectors, facing significant bills for 
back pay and increased costs for sleep-in shifts. 

In a sudden piece of good news for employers, the Court 
of Appeal has this month published a decision in the 
Mencap case, reversing the previous decisions overnight.
  
The new case puts employers back in the original position 
- for the majority of sleep-in shifts employers are not 
obliged to pay NMW for the shift and there is no liability 
for back pay. 

This case is great news for employers, significantly 
reducing their costs for these shifts. 

How did the confused position on NMW and 
sleep-in shifts arise?  

The original NMW rules
When the NMW was introduced, the rules made a 

The Mencap decision - the end of National Minimum Wage 
arguments for sleep-in shifts

distinction between hours when employees were 
“available for work” only and when they were actually 
“working”. Employees were only entitled to NMW for 
hours that they were “working”. Hours that employees 
were merely “available for work” did not count for NMW.

The NMW rules provided special rules for employees who 
spend part of their shift “on call” or “on standby”. There 
were two main categories under the rules: 

1. Employees on call but permitted to be at home or 
near the workplace: These employees were to be 
treated as being “available for work” only. This means 
that they are only entitled to NMW whilst on call for 
hours that they are actually called out, i.e. hours they 
actually come into work.  

2. Employees that are not working but merely 
required to be at work to be available for the 
purpose of working and are provided facilities for 
sleeping: This category covered traditional sleep-
in shifts where employees are required to be on 
the premises, but entitled to and expected to sleep. 
These employees were again only entitled to NMW 
when actually called upon to work. 

These shifts have traditionally been paid via a “sleep-
in allowance”, a set rate per night, which is significantly 
lower than NMW. These shifts are particularly common 
in the care and education sectors and up until 2015 the 
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Government guidance confirmed that providing sleep-in 
allowances was the right way to approach these types of 
shifts under the NMW rules. 

What changed?
From 2015 onwards the nuances of the second category 
started to be considered by the courts. Confusion arose 
as the courts started to say that whether an employee fell 
within the second category was actually a two stage test. 

First, the court had to consider whether the employee 
was merely “available for work”, or actually was in fact 
“working” during the sleep-in shift due to the tasks 
involved in the shift. 

Only if the employee was just “available for work” would the 
sleep in facilities then be relevant and take the employee’s 
hours outside of the NMW. If the employee was actually 
considered “working” during the sleep-in shift, the fact 
that they had sleep in facilities and might in fact sleep was 
irrelevant. They were working and therefore the sleep-in 
exception did not apply. 

This approach meant the courts needed to look at the 
facts of each case to decide whether sleep-in workers 
were actually working throughout their shifts, rather than 
assuming they were not. 

The original Mencap decision

The key decision was made in a case against Mencap.

Facts of the case
The claim was bought by Unison on behalf of an employee 
that had been working traditional sleep-in shifts, sleeping 
at a service user’s property over night to provide a 
listening ear, and support on the infrequent occasions this 
was needed. She had no specific tasks. She was paid 
an overall allowance of £29.00 per night. In practice she 
was only disturbed overnight on six occasions over a 16 
month period. 

When the case was heard in 2017 the court decided that 
the employee was in fact “working” throughout her shift 
rather than simply being “available for work”. She was 
therefore entitled to be paid NMW for the entirety of her 

shift, so £70.47 at current NMW rates as opposed to her 
agreed set rate of £29.00. 

The multifactorial test
The case set out a test, known as the multifactorial test, 
which gave key factors which pointed towards NMW 
applying throughout a “sleep-in shift”. These were: 

1. Why the employee was engaged? 
2. Whether there were any restrictions placed on the 

employee’s activities during the “sleep in” period? 
3. How much responsibility the employee had during 

their shift? 
4. How urgent was the need to provide services in 

the event of an emergency and were they the first 
responder or merely there to provide backup support? 

The main focus was whether the person needed to be 
there, how vital their role was and the amount of freedom 
they had during that time. If they couldn’t leave the 
premises, were there for legal or regulatory reasons, were 
the first port of call in an emergency and were effectively 
in charge then the chances were they would be classed 
as “working” throughout and needed to be paid NMW for 
the full night, even if in reality they didn’t actually have to 
do any work during that time. 

This affected the majority of sleep-in employees who 
often are the first port of call for an emergency overnight.  

The change to government guidance
These decisions led to altered guidance being issued by 
the Government in 2017 advising employers both to pay 
NMW for these hours going forward, and that they were 
also suddenly liable for back pay for hours worked by 
employees on these shifts historically.

HMRC introduced a specific compliance scheme for 
employers, allowing employers the opportunity to declare 
and pay any back pay that they believed was owed for 
failing to pay NMW for sleep in shifts (which could go 
back for the last 3 to 6 years), with the advantage that 
HMRC would then not impose financial penalties for 
these underpayments (which can be significant for NMW 
compliance issues). Many employers have chosen to join 
this scheme voluntarily, or been encouraged to do so by 
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HMRC on the basis that HMRC believed that they had 
failed to comply.  
The Mencap appeal - NMW is once again not 
normally payable for sleep-in shifts

Mencap appealed the decision of the original case. 
Ironically not because they necessarily disagreed with 
paying their employees NMW for future work they did, 
but because the effect of the back pay bill was going 
to place them into insolvency and the Government had 
ignored their requests for help to limit this back pay to 
a shorter period. This request for help was echoed by 
many other care providers who were disappointed with 
the Government’s failure to increase care funding to meet 
this sudden change in the interpretation of the rules. 

The Court of Appeal went through all of the case law on 
this point to date and in a very comprehensive judgment 
essentially overturned the multifactorial approach. 
Instead the Court of Appeal said that the key question 
was whether or not the employee was “expected to sleep” 
during their shift or not. 

The new test - Is the employee expected to sleep? 
If an employee is expected to sleep for most or all of their 
shift, with just the chance of being occasionally woken to 
carry out an unexpected tasks, then the Court of Appeal 
concluded they were working a genuine “sleep-in” shift 
and did not need to be paid NMW for the full shift.

If an employee was expected to carry out tasks at the 
beginning and end of the shift, or at set points throughout 
the shift, then even if they were allowed to sleep in 
between or when it was quiet conversely the Court of 
Appeal felt that this was not a genuine “sleep-in” shift and 
they should be paid NMW for the whole shift. 

As a result of this decision, employees will only be 
entitled to have sleep-in hours counted for minimum wage 
purposes where they are, and are required to be, awake 
for the purpose of performing some specific activity.

Interestingly, one of the key points the leading judge made 
was that the “sleep-in exception”, which says that being 
available for work only applies to hours when someone 

is awake for the purposes of working, is contained in the 
regulations dealing with being available for work. The 
Government therefore must have intended this to be the 
case and not for the person to be seen as working when 
working a sleep-in shift. It was always the intention for 
these shifts to fall outside NMW. The decision criticised 
the Government for not issuing revised guidance when 
this issue first arose to clarify the position. 

Permission to appeal was not granted at the end of the 
case; however Unison can still apply to the Supreme 
Court for permission to appeal. Although their initial 
indication was that they are considering doing so, we are 
still waiting to hear whether an application to appeal will 
be made within the limited time period allowed. We will 
update employers if permission is granted, however, for 
the time being, this decision appears here to stay. 

How to judge the risk to your business

Whilst good news for those facing huge back pay claims, 
there are still a number of factors for employers to 
consider. 

Firstly, employers need to carry out a careful factual 
analysis of their current arrangements to ensure that 
their sleep-in shifts are covered by this case. They also 
need to ensure that employees do receive NMW for hours 
when they are actually disturbed during the shift and 
undertaking work. 

The five key factors to consider are: 
1. Is the employee provided with suitable sleep-in 

facilities by the employer?   
2. Is the employee expected to sleep during the shift? 

(I.e. how often in practice are they disturbed? Is this 
occasional or regular?)

3. Is the employee expected to carry out tasks at set 
points during the shift? For example, tasks at the 
beginning or end of the shift. If so, this increases the 
likelihood that the employee is at work throughout the 
shift and this should be reviewed. 

4. Is the employee paid NMW for periods of time that 
they are disturbed? 

5. Are your sleep-in allowances competetive? The 
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Mencap case suggested that sleep in allowances 
should be increased to £40 to £50 per shift and 
has recommended a report on the correct rate. It is 
therefore likely that rates as a whole will increase. 

What if you have already taken action to pay 
NMW? 
The case is particularly frustrating for those employees 
that have already taken steps to introduce NMW for 
sleep-in shifts by changing employees’ contracts to 
provide increased payments for sleep-in shifts to ensure 
compliance. 

This change is now no longer required, as NMW is again 
no longer applicable to those hours that the employee is 
asleep. Many employers will therefore want to consider 
reversing this change. Alternatively, employers that have 
elected to pay NMW may choose to alter the way sleep-
in shifts are structured, so that employees are assigned 
other tasks such as cleaning and administration tasks 
during the night (perhaps then reducing work during the 
day) so paying the NMW is cost-effective. 

If employers have already introduced increased rates for 
employees contractually, they can only now vary these 
for existing employees via their agreement or following 
a formal consultation process to consider varying 
terms. This is not necessarily an easy step to take and 
employers in this situation should seek legal advice as to 
their possible options. 

What if you have already joined the HMRC 
compliance scheme?

Many employers have also already joined the HMRC 
Compliance Scheme, starting the process of reviewing 
the historic back pay that they may owe.  The overturning 
of the decision leaves significant questions for HMRC to 
answer and for many begs the question as to why HMRC 
did not originally chose to halt enforcement action until 
the appeal was heard. 

HMRC have unhelpfully said they cannot provide any 
guidance on the judgment at this time but they have 
issued advice to those signed up to the scheme that 

they will issue further guidance to employers by Friday 
17 August 2018. In the meantime employers have been 
advised that they may suspend their self-review pending 
further advice from HMRC or may continue their self-
review taking account of the judgment and considering all 
other NMW risks.

For most employers the best option will be to suspend 
their self review pending further guidance from HMRC. 
As the compliance scheme was set up to address a back 
pay issue which has essentially vanished overnight, we 
expect the scheme in its current form will be discontinued. 

If employers have already paid employees back pay/
HMRC back tax under the compliance scheme even more 
complex questions arise for HMRC as to if and how these 
employers should be compensated for the cost incurred. 

Our advice is to wait for further guidance from HMRC 
before taking any action. Employers who have already 
made back payments should also take specific legal 
advice. 

We await further information from the Government in 
due course and will provide updates when available. In 
the meantime, if you have any questions regarding this 
decision and the implications for your business please do 
not hesitate to contact us.

Find out more

Please contact us to discuss your requirements or to find 


