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1. Annual leave carried over indefinitely in 
certain cases

The European Court of Justice (ECJ) has held that 
the right to paid annual leave under the Working Time 
Directive carries over indefinitely where the employer 
refuses to give paid annual leave.

Background
This case related to a self-employed salesman, Mr King 
who was then classified as a worker and was therefore 
entitled to holiday pay.  Due to the fact that the parties had 
wrongly classified him as self-employed, Mr King did not 
take his annual leave entitlement because the company 
would not pay him for it.  Mr King was dismissed and 
claimed, amongst other things, for unpaid holiday pay.

What does this mean?
The ECJ held that, in this situation where workers have 
not been allowed to take paid holiday at all, the leave 
is carried over until the worker has the opportunity to 
exercise their right to paid leave or until termination.  

In this case, this meant that Mr King could claim 13 years’ 
worth of holiday pay (the whole period that he had worked 
for the company).  It is worth noting that this case applies 
to the 4 weeks’ leave derived from the EU Working Time 
Directive and not the additional 1.6 weeks’ leave under 
the UK Working Time Regulations 1998.

What should employers do?
This decision has major implications for workers that 
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have been misclassified as independent contractors (i.e. 
self-employed) but its impact on employees that have 
been underpaid holiday pay remains to be seen.  Some 
commentators have suggested that the two year limit on 
back pay may be incompatible with EU law in the context 
of holiday pay claims.  Similarly some have suggested 
that the idea that a three month gap between instances of 
underpaid holiday pay will break the series of deductions 
is now in doubt.

However, matters are not that simple as this case only dealt 
with the situation where workers have not taken annual 
leave because they have been led to believe it will not 
be paid.  It does not directly deal with the situation where 
people have taken annual leave but been underpaid for it.  
This case did not say whether the UK limitation rules (i.e. 
the two year limit on back pay and the three month gap 
rule mentioned above) would continue to apply for unpaid 
holiday pay.  In this case, there was no consideration of 
this issue because there was no series of deductions (the 
claim was for a single payment on termination).

Therefore, it is too early to say at this stage whether 
the two year limit on back pay and the three month gap 
rule no longer apply.  A big consideration in these cases 
is that workers who are not paid properly for holiday 
may be deterred from taking it.  However, this is not a 
consideration when the employee is seeking back pay for 
holiday they have taken (because they have clearly not 
been deterred in taking it).
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Therefore, the two year limit on back pay and the three 
month gap rule still apply at the moment but this case may 
mean that they are challenged in the future.  

Case reference: King v Sash Window Workshop Limited 
and another.

2. Employer breached implied term of trust 
and confidence

The Employment Appeal Tribunal (EAT) has held that 
an employer breached the implied term of trust and 
confidence when it gave a false reason for an employee’s 
dismissal.

Background
Mr Rawlinson worked for Brightside as its Group Legal 
Counsel.  The CEO had concerns about his capabilities 
but detailed concerns were not raised with him.  A 
decision was taken to dismiss Mr Rawlinson due to his 
performance.  However, to soften the blow, he was told 
that his dismissal was due to a reorganisation of the 
way in which the business managed its legal service 
requirements.  Mr Rawlinson thought TUPE should apply 
in this situation and therefore resigned and claimed 
constructive dismissal.

What does this mean?
The EAT held that, even if an employee is not entitled 
to be told the reason for their dismissal, if an employer 
chooses to provide a reason, and it is a false one, they 
could be found to have breached trust and confidence. 
The EAT said that, in all but the most unusual of cases, 
the implied term of trust and confidence had to import 
an obligation not to deliberately mislead. This does not 
necessarily place an employer under some broader 
obligation to volunteer information, but where a choice is 
made to do so, the implied term requires it to be done in 
good faith.

Mr Rawlinson could still rely on the company’s breach 
of trust and confidence as justifying his resignation, 
regardless of his reason for resigning at the time (which 
was related to the company not following the correct 
TUPE process).

What should employers do?
An employer may think it’s being kind to an employee 
by not telling them of the real reason for their dismissal.  
However, being honest and following the correct 
procedures is the best policy.  If an employer suspects 
that an employee may leave without an orderly handover, 
they should put contingency plans in place.  

Case reference: Rawlinson v Brightside Group Limited

3. Vicarious liability for employee’s 
disclosure of personal data

The High Court has held that an employer was vicariously 
liable for an employee’s deliberate disclosure of personal 
data about his co-workers on the internet.

Background
In response to a disciplinary warning, an aggrieved 
employee who worked as an internal IT auditor for 
Morrisons disclosed the personal payroll information of 
100,000 colleagues on the internet.

What does this mean?
Whilst Morrisons was not primarily liable on the basis 
that it was not the data controller at the time of the 
breach, it was held to be vicariously liable for the actions 
of the employee. This was because, whilst it had taken 
precautions by limiting access to the personal data to 
only a few trusted individuals, it had not put in place an 
organised system for the deletion of data. 

For this reason, Morrisons had breached the seventh data 
protection principle, which states that data controllers 
must take “appropriate technical and organisational 
measures…against unauthorised or unlawful processing 
of personal data and against accidental loss or destruction 
of, and damage to, personal data.”

In order for an employer to be vicariously liable for the 
actions of its employees, the ‘close connection’ test must 
be applied.  

The High Court found that there was a sufficient 
connection between the acts done by the employee and 
his employment such as:
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• There was a seamless and continuous sequence of 
events that linked his employment to his disclosure. He 
used a personal USB stick to copy payroll information 
and used a colleague’s username and date of birth to 
set up an account from which to upload the data to 
the internet, so implicating the colleague.

• He was not only given access to the payroll data 
through his work, but his employer deliberately 
entrusted him with it. In his role, he was in receipt 
of information which was confidential or was to have 
limited circulation only. The employer took the risk 
that it might be wrong in placing trust in him.

• His role in respect of the data was to receive and 
store it, and to disclose it to a third party, namely the 
external auditor. The fact that he chose to disclose 
it in an unauthorised way was still closely related to 
what he was tasked to do by the employer.

• When he received the data, though covertly intending 
to copy it for misuse, he was acting as an employee, 
and the chain of events from then until disclosure was 
unbroken. The fact that the disclosures were made 
from home, by using his personal equipment on a 
non-working day did not disengage them from his 
employment.

What should employers do?
This case is an important reminder to employers of the 
importance of taking precautions to prevent data breaches.  
Where employees process data, there is always a risk 
of error, misuse or malice which could result in financial 
liability, as well as reputational damage, for the employer.

Given that the disclosure took place outside of working 
hours from the employee’s personal computer, this 
decision may appear to be harsh and Morrisons have 
been given leave to appeal.

Case reference: Various claimants v Wm Morrisons 
Supermarket Plc

4. Gender pay gap reporting 

The Government Equalities Office has published a new 
guide for employers on how to take action to close the 
gender pay gap. Click here to view.

The guide makes recommendations on how employers 
can close their gender pay gaps, asking employers to 
consider the following questions:

• Are you recruiting a diverse mix of candidates?
• Are all your staff able to work flexibly and does your 

culture support them to do so?
• Are you supporting your staff with caring responsibil-

ities?
• Are you confident your staff are being remunerated 

fairly? Are women being promoted to senior manage-
ment positions?

5. Fit for Work guidance has been updated

The Department for Work and Pensions has updated its 
Fit for Work guidance. Click here to view. 

The assessments service, which provides occupational 
health assessments for employees at risk of long-term 
sickness absence will end on 31 March 2018 and no fur-
ther referrals are now being taken.

However, all of the advice and guidance elements of Fit 
for Work remain in place. Free advice is available by call-
ing the telephone advice line, taking part in live chat on 
the website, by emailing a question to Fit for Work’s case 
managers and by browsing Fit for Work’s online resourc-
es.

6. Employing illegal workers has led to 20 
directors being disqualified

At the end of 2017, twenty directors from sixteen busi-
nesses were disqualified for employing illegal workers 
in breach of the Immigration, Asylum and Nationality Act 
2006, following investigations from the Insolvency Ser-
vice. 

They were also banned from being company directors for 
either 6 or 7 years and were banned from being involved 
in company management. Following Home Office immi-
gration investigations, the companies were issued with 
penalty notices totalling £505,000 which remain unpaid. 
The Insolvency Service pursued civil disqualification rath-
er than a criminal prosecution.

http://https://www.gov.uk/government/publications/closing-the-gender-pay-gap-actions-for-employers
https://www.gov.uk/government/collections/fit-for-work-guidance
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7. Dismissal was potentially marriage 
discrimination

The Employment Appeal Tribunal (EAT) has overturned a 
Tribunal’s decision to strike out a complaint of direct mar-
riage discrimination following the dismissal of a church 
minister who experienced marital difficulties.

Background
When Mr Gould, a church minister, began to experience 
marriage difficulties, the church leadership expressed 
concerns about the possible effect on his ministry.  He 
was eventually dismissed for a breakdown in trust and 
confidence.  Mr Gould claimed direct discrimination 
because of marriage.  The Tribunal struck out his claim 
stating that marital difficulties (as opposed to the status 
of marriage) was not a protected characteristic.  Mr Gould 
appealed to the EAT.

What does this mean?
The EAT held that the Tribunal had been wrong. The 
dismissal was alleged to be because of the difficulties 
and the fact that Mr Gould was married. The only reason 
the marriage difficulties were significant to the church was 
because there was a marriage in which there could be 
difficulties. The case was remitted to the Tribunal.

What should employers do?
Employers should ensure that they do not discriminate 
against people on the grounds of marriage or any other 
protected characteristic.  All employers should have an 
equal opportunities policy and make sure that staff have 
appropriate equality and diversity training.

Case reference: Gould v Trustees of St John’s Downshire 
Hill

Find out more

Please contact us to discuss your requirements or to find 
out more.
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