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Much ado about nothing?

Helen Cort highlights changes introduced by the Child
Arrangements Programme and the likely impact on both

practitioners and parties

Helen Cort is a solicitor at

Paris Smith LLP

"The intention is to send
a message to the parents
that they each have a
valuable role to play in
their child's life and to
encourage separated
parents to adopt less
rigid positions.'

hild arrangements orders

were brought into force on

22 April 2014 by the Children
and FamiUes Act 2014 (CFA 2014).
There is a hope that the new

terminology will dispel the perception

of 'winners' and 'losers' that some

parties had previously attached to the

old concepts of residence and contact

orders. While the change is not to be

decried, it remains to be seen whether

this will filter down to the public/ and
whether the changes have any impact

on the family court's approach when

determining children's matters.

Key provisions
Two of the key changes for family

practitioners in private law children

work relate to:

• the presumption of parental

involvement/ which was hotly

debated and at the time of writing

is yet to come into force (the

government has indicated that

this will come into effect on a date

to be fixed in the auhunn); and

• the introduction of child

arrangements orders, replacmg

residence and contact orders.

The Child Arrangements

Programme (CAP) is contained in

Family Procedure Rules 2010, Practice

Direction 12(B). This replaces the
previous Private Law Programme.

The CAP applies where a dispute
arises between separated parents

and/or families about arrangements

concerning children. The CAP is

designed to facilitate and encourage

the resolution of disputes outside of

the court system and, where this is

not possible/ an expeditious resolution

of the dispute through the court

system. An integral part of this is the

compulsory introduction of mediation

information and assessment meetings

(MIAMs). All prospective applicants
(save where one of the exemptions

applies) will be expected to attend
a MIAM before making such an

application to the court. TMs is part of

the government's ongoing mitiadve

to encourage parties to engage in

mediation as opposed to the court

process. Setting aside any motivation

by the government to reduce public

expenditure, this approach has much

to endorse it. As practitioners we all

witness day m day out the detrimental

effect court proceedings can have on

separated parents/ and more crucially

the duld involved. However, there are

of course always those cases where the

court route becomes the only viable

option.

Shared parenting?
The origins of CFA 2014 can be traced

back to the Family Justice Review (FJR)
in 2011. The PJR was commissioned

by the last Labour government to

assess and recommend changes to

the family justice system, as a whole,

with specific attention on the delays

in public law proceedings. One of the

most contentious areas considered

by the FJR was shared parenting. The

FJR's final report concluded that there

should not be any legislation that

'might risk creating an impression of a

parental right to any particular amount

of time with a child'. The fear was

that a change in legislation may cause

parents to believe that they are entitled

to a 50/50 division of the child's time

and consequently focus more on the
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quantity, as opposed to the quality,

of time spent with their child. This

in turn could lead to an increase in

litigation and the family court's focus

being drawn away from the rights

and welfare of the child to the rights
of the parent.

The government took the FJR's

concerns into account and made it

clear that it did not want to introduce

a presumption of shared parenting.

The proposal was that there be:

... a legislative statement of the

importance of children having an

ongoing relationship with both their

parents after family separation, where

that is safe, and is in the child's best

interests... a meaningful relationship

is not about equal division of time,

but the quality of parenting received

by the child.

A public consultation/

'Co-operative Parenting Followmg

Family Separation', was launched by

the Department for Education and the

Ministry of Justice in 2012 and sll/
CFA 2014 was the eventual product.

Practitioners cannot stress enough to

their clients that this does not introduce

a principle of shared parenting but a

presumption of continued parental

involvement.

Section 1(2A) of the Children Act
1989 (ChA 1989) (once it is amended by
sll/ CFA 2014) wffl state that the court
should presume, unless the conh-ary is

shown, that involvement of each parent

in the life of the child wiU further the
child's welfare. There is fhen a further

provision at sl(2B), ChA 1989 that
explains that 'involvement' means

involvement of some kind, either direct

or indirect/ but not any particular

division of a child's time.

It is too soon to know what, if any/

impact this wiU have on the making

of court orders or on the attitude of

parents towards the ongomg welfare

of their children or whether they have

'won' or 'lost'. The intention is to send

a message to the parents that they each

have a valuable role to play in their

child's life and to encourage separated

parents to adopt less rigid positions

with regard to arrangements for their

child.

Accordingly/ it may be there is Uttle

change in terms of the courts' approach

in resolving disputes of this nature.It

is important to remember that despite

the new terminology/ the update does

not change the basic principles of the

welfare checklist at sl(3)/ ChA 1989,
ie that the court must have regard to:

• the wishes and feelings of the

child;

• physical, emotional and educational

needs;

• how capable each of the child's

parents, and any other person

un relation to whom the court

considers the question to be

relevant, are in meeting the

child's needs.

However, the concern is that the

amended legislation may prompt the

courts to be more willing to impose a

With the child arrangements orders being so
potentially wide, both the courts and practitioners

should be mindful of the need to specify clearly and
precisely the nature of the arrangement covered.

the likely effect of any change in
circumstances;

age, sex, background and any

relevant characteristics;

any harm that the child has suffered

or is likely to suffer; and

shared care arrangement and that it

may make a parent negotiating within

the context of court proceedings more

likely to agree such arrangements,

despite any reservations they may

have. While this is not a problem

generally, a shared care arrangement

would not be appropriate where eg
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there are safety concerns. The high

degree of parental co-operation

that is required also cannot be

underestimated if the arrangement

is to successfully work for the benefit

of the child. The focus should, and

must, always be what is deemed to

be in the child's best interests as

opposed to the perceived rights
of the parents.

Child arrangements orders
Under s8(l), ChA 1989, as amended,

a child arrangements order means

order) may apply as of right for a
section 8 order.

What then is the effect on

contact orders and residence orders

made before 22 April 2014? The
transitional provisions set out in

the Children and Families Act 2014
(Transitional Provisions) Order 2014

provide that these are now deemed

to be child arrangements orders in

respect of either:

• with whom and when a child is

to spend time with or otherwise

It is worth questioning whether the new legislation
and terminology will actually filter down to the
public, or whether this is really a question of
semantics for the legal profession and politicians.

an order regulating arrangements

relating to:

• with whom a child is to Uve,

spend time or otherwise have

contact; and

• when a child is to live, spend

time or otherwise have contact

with any person.

The change from. residence

order' to child arrangements order

has also had an impact on other parts

of the ChA 1989; eg sl3, ChA 1989
has been amended so that instead of

referring to a residence order it refers

to a child arrangements order/ if the

arrangements regulated by the order

consist of, or include, arrangements

that relate to either or both of the

following:

• with whom the child concerned is

to live; and

• when the child is to live with any

person.

Amendments of a similar nature

have been made to slO, ChA 1989

(ie as to who can apply for a section 8,

ChA 1989 order). The person named

m a child arrangements order as the

person with whom the child is to live

(rather than the holder of a residence

have contact with a person

(historically contact orders); or

• with whom and when a child is

to live with a person (historically
residence orders).

Practitioners must also be

alert to the practical implications in

drafting arrangements for duldren.

With the child arrangements orders

being so potentially wide, both the
courts and practitioners should

be mindful of the need to specify
clearly and precisely the nature

of the arrangement covered. If this

is not carefully adhered to, the

enforceabUity of these orders may

be problematic.

Conclusion

The intention of the changes is to

enshrine in law that it is in a child's

best interests for both parents to be

involved in their life and to move

away from. the perceived hierarchy

of a residence order as opposed to

a contact order. Prior to CFA 2014,

when determtrung children's matters,

the courts have already acknowledged

that it is in a child's best interests for

both parents to be involved in their

life. The amendments that will be

made by sll, CFA 2014 state this more

overtly. The aim is to restore public

confidence that the courts recognise

that both parents should play a part

tn the upbringing of the child and
to help dispel notions that the courts

are biased towards one party over

the other.

It is worth questioning whether

the new legislation and terminology

will actually filter down to the public,
or whether this is reaUy a question

of semantics for the legal profession

and politicians. Many family lawyers

still receive telephone calls from

new clients asking for 'custody'

of their child - terminology that

was replaced by the concept of

residence under the ChA 1989

over twenty years ago. For some

clients the old concepts of 'custody'

or residence' were key and once

'awarded' they would mstall

themselves as the child's gatekeeper.

Despite practitioners expounding

the virtues of co-parenting and the

concept of parental responsibility,

sometimes there was little that

could be done to lessen the effect the

perceived 'winner' label of residence

could have on a party and their future

conduct.

However/ we must be careful not

to discredit parties whose approach

and dedsion-making is child-centric,

as opposed to any labels attached to

the different time they or their former

parhier will spend with the child
involved. Moreover, we must not

forget the vast majority of separated

parents are able to agree between

themselves the arrangements for

their child.

At first blush, it appears that the

presumption of shared parenting

and child arrangements orders may

largely be a change of terminology

as opposed to a radical ideological

change. The problems of perceived

winners and losers in private family

law proceedings have long been

deplored/ along with the unavoidable

hierarchy that emanates from the

perceived award of residence as

opposed to the 'second tier' contact

order. To that the new provisions

are a useful reminder to the family

court, practitioners and, most

importantly, the public that the best

interests of the child are paramount.

They should also help family
practitioners impress upon their

clients the importance of making

arrangements for children work as

opposed to fixatmg on labels. •
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