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Sharing parenting

Helen Cort examines how the concepts of parental

responsibility and shared residence orders are being
applied to increasingly diverse family units

Helen Cort is a solicitor
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'It is not incumbent upon
a judge to make findings
on every issue presented
for determination during a
hearing, but rather simply
those factual issues that
have implications for the
decisions to be taken.'

ith the increasing use of

artificial insemination

and surrogacy, the

'traditional' family unit with a

biological mother and father is

changing and the courts are asked

with increasing frequency to

determine applications by same-sex

couples and consider the status

of biological and non-biological

parents. How important is the

biological relationship between a

parent and a child? Can a biological

parent ever be displaced in favour

of a parent who has no blood

relationship to the child in question?
These questions had previously

been addressed in the case of Re G

(Children) (Residence: Same Sex Partner)

[2006] where the appellant mother (G)
appealed against a decision granting

her respondent former partner (W)

primary care of their two children.

G and W had cohabited in a
same-sex relationship, during which

G conceived two children following

anonymous donor insemination.

FoUowing their separation/ the

children stayed with G but had regular
contact with W and remained happy

with both parents. G/ in breach of

an order imposed by the court and

without W's knowledge, relocated

with the children from the Midlands

to Cornwall. W issued applications

to locate the children and made an

application for a shared residence

order. The judge granted the order

and reversed the times allocated to

each home. Her reasoning was that

she had no confidence that/ if the

children remained in Cornwall, G

would promote the children's essential

close relationsMp with W. The Court

of Appeal upheld that decision. The

House of Lords/ allowing the appeal,

held that:

• The court below had allowed the

'unusual context of the dispute to

distract them from principles that

were of universal application'. The

key consideration, reinforced by

statute, in relation to any parental

dispute was that the welfare of the

children was paramount.

• The fact of parentage is important.

While raising no presumption,

G's status as the biological mother

of the children was a significant

factor in determining what is in the

children's best interests.

• The evidence showed that the

children were doing well with

G and that contact had been

reinstated. Had .the sihiation been

the usual case of a similar dispute

between mother and father, it was

difficult to believe that the court
would have contemplated changing

the children s primary home

while contact was continuing in

accordance with the court's order.

TvT[2010]
This was an appeal by the mother (M)
of two children and her civil partner (L)

against a shared residence order made

in favour of (M) and the children's

father (F). The appellants sought the
substitution of a joint residence order

in their favour with contact to (F). The

appeal was allowed in part.

The appellants were a same-sex

female couple who had responded to

an advert from the respondent who had

wished to become a father. F also had

a stable and longstanding relationship
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with his male partner. The children

spent most of their time with M and

L, but F had parental responsibility

for both children and had been a

constant presence in their lives

through contact. Relationships

deteriorated and proceedings were

issued.

The recorder made an order

regulating the living arrangements

a residence order jointly with M was

refused.

M and L appealed. They asked

the court to set aside the shared

residence order in favour of M and

F/ and to substihite a joint residence

order in their favour, or in the

alternative an order granting

residence to M/ F and L. Prior to

the appeal hearing, F indicated that

The court's paramount consideration is always the
child's welfare and the court has a wide discretion in
determining what is in the child's best interests.

for the children. It provided for a

shared residence order in favour of

M and F and contained a schedule of

the times when the children would be

with each of them. Broadly speaking,

the regular pattern was for the children

to spend alternate weekends with F,

and one night in the intervening week,

plus holidays. L was granted parental

responsibility, but her application for

he would agree to an order granting

residence to all three adults. The

Court of Appeal did not accept the

various criticisms of the judgment/

namely that:

• the shared residence order to M and

F would marginaUse L; and

• the fact-fmding was inadequate.

In respect of the second point/

Black LJ stated that it is not mcumbent

upon a judge to make findings on every

issue presented for determination

during a hearing, but rather simply

those factual issues that have

implications for the decisions to be

taken. A central strand of the second

argument was that, while the label

given to the arrangements may not

mean anythmg to the children now,

it will be important when they grow

up for them to see that L has an equal

position as their parent in the eyes of

the law.

The Court of Appeal highlighted
that although the shared residence

order only referred to M and F,

the recorder had granted parental

responsibility to L. The Court of Appeal

held that the recorder was entitled

to take the view that in this case

'validation' or 'labelling' was an adult

issue. He had found that the children

already knew who their parents were

and the role L played in their Uves.

Black LJ said that she would have

dismissed the appeal completely had
the question of what would happen to
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the children if M were to die during

the currency of the shared residence

order not been raised. It was agreed

that/ in such a situation, there would be

nothing to prevent F asserting that the

children should come to live with him

full time. In these circumstances, the

judge considered that a residence order

in favour of M, F and L would serve the

children's interests better, although she

noted that she would not have reached

this conclusion had the father not

indicated his agreement to this solution

prior to the hearing.

Analysis
The decision in T v T, while mterestmg

on the facts/ is in some ways

unremarkable. It follows the case of

Re G [2006]. The principles to be
applied remain the same whether the

parents are same-sex or not. The courts

should not be distracted by this:the

court's paramount consideration is

always the child's welfare and the court

has a wide discretion in determining

what is in the child's best interests.

If L had been M's new husband and

the children's step-father, would he

have been awarded a residence

order? While there are cases where a

step-parent was granted a residence

order together with the biological
parents, this was necessary to confer

parental responsibility on them

(ie Re H (Shared Residence: Parental

Responsibility) [1995]) as they predate
the change in the law in September

2005 whereby a freestanding parental

responsibility order may be granted

under s4A of the amended Children

Act 1989 (ChA 1989).
Re C (A Minor) (Residence Order:

Lesbian Co-parents) [1994] is an
example where the court granted

a shared residence order to confer

parental responsibility on the

non-biological parent of a same-sex

couple. Again though, this predates

the change m the law.

TvT therefore raises the question

as to what additional benefits would

be conferred upon L by securing a

residence order as opposed to simply a

parental responsibility order? L argued

that she needed the residence order to

protect her position in the event of M

dying while the residence order was

in force. However, her position was

already protected by the fact that under

the ChA 1989 she would have the right

to make an urgent application for a

residence order. The extension of the

residence order to include L was only

granted because F agreed to this.

Section 3(1) of the ChA 1989 defines
parental responsibility as 'all the rights/

duties, powers, responsibilities and

authority which by law a parent of a

child has in relation to the child and his
property', whereas a residence order is

'an order settling the arrangements to

be made as to the person with whom

a child is to live' (s8(l) ChA 1989). A
residence order can be made in favour

of more than one person and, as sll(4)

provides, if the holders of a residence

children are dividing their lives equally

between the parents, but also to reflect

that the parents are equal in the eyes

of the law, and have equal duties and

responsibilities towards their children.

However, many would argue

that, while the concept of parental

responsibility should ensure that

parents enjoy a continuing role in

relation to their child's life following
separation/ the reality is that often it

is no more than a piece of paper that

can be undermined by the resident

parent at every corner. Will shared

Parental responsibility requires those who have it
to inform and consult with all others who hold it

regarding major decisions in a child's life, ie the schools
they are to attend and planned medical treatment.

order do not live together, the order

may specify the periods during which
the duld is to live in the different

households concerned.

On a practical level, parental

responsibility requires those who have

it to inform and consult with all others

who hold it regarding major decisions

m a child's life, ie the schools they

are to attend and planned medical

treatment. Parental responsibility can

also be used without any consultation

or notification to others with parental

responsibility so that they can care

for the duld on a day-to-day basis, ie

personal care for the children, activities

undertaken and continuance of

medicine prescribed by a GP.

It therefore appears that Tv 7 was

a case of 'labelling'. There are some

arguments that this is important

because it:

• reaffirms the responsibility on all

parents to provide care; and

• reaffirms the responsibility on all

parents to provide financially for

their children.

These arguments have been

supported by case law. For example/

in A v A [2004] Mr Justice Wall
commented:

That order [a shared residence order]

in my judgment requires the court

not only to reflect the reality that the

residence orders, especially where

the children in fact spend most of

their time with one parent, in due

course come to be regarded as just as

ineffectual as parental responsibility

orders as a means of securing all

parents' equal mvolvement in their

children's lives?

Conclusions

This developing area of law dealing

with 'non-traditionaT families shows

that the unusual context of a case

should not distract from the court's

paramount consideration, which is

always the child's welfare. The decision

m Tv T has also reaffirmed that the

role of the biological parent is an

important and significant factor in

determining a child's best interests

and, in the case of a same-sex couple

who have a child together/ not one that

is easy to displace. •
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