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1. Brexit guidance has been published
ACAS has published guidance on the potential impact 
of Brexit on workplaces. The guidance includes advice 
regarding the steps employers may want to take before 
the UK leaves the European Union. 

The guidance explains the potential changes to 
employment law when the UK leaves the EU and includes 
links to Government technical guidance. The guidance 
also explains the impact of Brexit on EU citizens working 
in the UK, provides links to Government materials on their 
rights and contains advice to employers when talking to 
their employees about how they may be impacted by the 
UK’s exit. 

The guidance also confirms that Tribunal and Court 
decisions appealed to the European Court of Human 
Rights will not be impacted by Brexit.

2. New employment rights regulations have 
been made
The Employment Rights (Miscellaneous Amendments) 
Regulations 2019 have been made and make the 
following changes:

Financial penalties
The Regulations increase the maximum level of penalty 
an Employment Tribunal may order in respect of an 
employer’s aggravated breach of employment law from 
£5,000 to £20,000. The increase will apply in respect of 
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breaches of workers’ rights that take place on or after 6 
April 2019. 

Written statement of particulars of employment
The Regulations give workers (rather than just employees) 
the right to a written statement of terms and the right to 
bring a Tribunal claim against the company for failure 
to provide such a statement. These changes apply to 
workers who start work on or after 6 April 2020 and the 
right to a written statement of terms will become a day-
one right for employees and workers from this date.

Information and consultation
The Regulations amend the Information and Consultation 
of Employees Regulations 2004 to lower the percentage 
required for a valid employee request for the employer 
to negotiate an agreement on informing and consulting 
its employees. The threshold will be lowered from 10% 
to 2% of the total number of employees employed by 
the employer, subject to the existing minimum of 15 
employees. This change will come into force on 6 April 
2020. 

3.Guidance for changes to off-payroll 
working rules (IR35)
HMRC has published guidance to help organisations 
prepare for changes to the tax rules for engaging 
individuals through personal service companies in the 
private sector. The guidance sets out the four key steps 
organisations should take in order to ensure a smooth 
transition. The new rules come into force on 6 April 2020.

http://www.acas.org.uk/index.aspx?articleid=6686&utm_medium=email&utm_campaign=NTL%20April%202019&utm_content=NTL%20April%202019+Version+A+CID_9bdb63d0ec73d4c09861fca9eb6b3a82&utm_source=Acas%20National%20Email%20Marketing%20Live&utm_term=View%20Acas%20guidance%20for%20employers%20and%20employees
https://www.gov.uk/guidance/prepare-for-changes-to-the-off-payroll-working-rules-ir35
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4. Tribunal erred in approach to reasonable 
adjustments
The Employment Appeal Tribunal (EAT) has held 
that a Tribunal erred in its approach to reasonable 
adjustments when deciding that an employer had not 
failed to discharge its duty when not offering a disabled 
employee a dedicated parking space. 

Background
Ms Linsley has ulcerative colitis which is a condition 
that can make someone need to go to the toilet 
urgently.  She works for HMRC which has a national 
policy on the use of its car parks which gives priority to 
disabled staff requiring a parking space as a reasonable 
adjustment. An occupational health report stated that 
Ms Linsley should have a dedicated parking space 
but when she moved location this was not provided to 
her. Ms Linsley claimed a failure to make reasonable 
adjustments but the Employment Tribunal stated that 
the alternative arrangements that HMRC had put in 
place where adequate reasonable adjustments.  Ms 
Linsley appealed to the EAT.

What does this mean?
The EAT allowed the appeal and stated that one of the 
factors that the Tribunal should have considered when 
assessing reasonableness was the existence of the car 
parking policy and priority for disabled employees.

The EAT held that an adjustment that is recommended 
in an employer’s own policy is one that is likely, at least 
as a starting point, to be a reasonable adjustment to 
make. This was the case even if the policy was not 
contractual.  While there may be good reasons for 
departing from the policy, in such cases the employer 
ought to be able to provide a cogent reason for doing 
so. In this case, there was not a good reason for failing 
to apply the policy. 

The Tribunal, when considering the particular 
disadvantage suffered by the employee, ought to 
have considered the stress which resulted from her 
having to find a parking space (which aggravated her 
condition further). This was relevant to assessing the 

reasonableness of the steps taken. 

What should employers do?
This case is a reminder that Tribunals will focus on the 
particular disadvantage suffered by the employee when 
assessing the reasonableness of any steps taken by an 
employer.  It is also a reminder to employers to follow 
their own policies on these matters or at least have a 
cogent reason for failing to do so in any particular case.

Case reference: M Linsley v Commissioners for Her 
Majesty’s Revenue and Custom

5. Arrears of equal pay can be claimed 
from the National Insurance Fund on an 
employer’s insolvency
The Court of Appeal has held that on an employer’s 
insolvency, arrears of equal pay can be claimed from 
the National Insurance Fund. It said that this was 
the case even if the equal pay claim remains to be 
determined at the time of the insolvency. 

Case reference: Graysons Restaurants Limited v 
Jones and others.

6. Plans for a cap on public sector exit 
payments has been resurrected
The Government has launched a consultation on new 
draft regulations and associated draft guidance, which 
introduce a £95,000 cap on exit payments in the public 
sector. The consultation closes on 3 July. 

7. Employer not liable for injury at party
The High Court has held that Cancer Research UK 
(CRUK) was not liable for an injury sustained at a work 
Christmas party when another party goer (a visiting 
scientist who carried out research at its premises) 
dropped one of its employees whilst attempting to lift 
her on the dance floor.  This resulted in a serious back 
injury.

What does this mean?
The High Court held that CRUK was not liable in 
negligence because it had undertaken sufficient 
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preparations and a risk assessment, which the Court 
considered to be sufficient.  CRUK had not been 
required to produce a risk assessment dealing with 
what might occur if someone who had consumed 
alcohol did something untoward on the dance floor.

Furthermore, CRUK was not vicariously liable as there 
was insufficient connection between the incident and 
the nature of the wrongdoer’s work.  The scientist was 
not employed by CRUK, he was simply undertaking 
research work which he carried out at their premises.

What should employers do?
These types of cases are fact-sensitive and employers 
should be cautious as the outcome in this case might 
have been different in relation to negligence if, for 
example, there had been a history of troublesome 
social occasions at CRUK.

Case reference: Shelbourne v Cancer Research UK

8. Gay teacher was constructively 
dismissed and sexual orientation 
discrimination could be inferred
The Employment Appeal Tribunal (EAT) has held 
that a gay headteacher was constructively dismissed 
during a flawed disciplinary process from which sexual 
orientation discrimination could be inferred.

Background
The primary school headteacher in question was 
invited to a disciplinary hearing in relation to having 
sex with two 17 year old boys he met on Grindr.  A 
local authority investigation concluded that no criminal 
offence had taken place and that no child protection 
issues were involved.

What does this mean?
The EAT held that the disciplinary process was flawed 
and sexual orientation discrimination could be inferred 
as the investigating officer, who had a fact-finding role, 
displayed a striking lack of objectivity in his approach 

and took the attitude that child protection issues were 
involved. In practice, he overstepped his role by 
giving advice to the panel of school governors and he 
displayed unconscious bias.

The papers connected to the earlier local authority 
investigation were never shown to the headteacher. On 
appeal, he was once again not given access to all the 
evidence upon which the panel had based its decision.  
He was also unhappy to be told late in the day that the 
school would be instructing a barrister and that he too 
could have legal representation. 

Cumulatively, these matters were sufficient to 
constitute a breach of trust and confidence entitling the 
headteacher to resign and claim constructive dismissal. 

What should employers do?
This case is a stark reminder to employers that 
unreasonable behaviour during a disciplinary process 
which is not explained by non-discriminatory factors 
may well give rise to a finding of unconscious bias and 
discrimination.

Case reference: The Governing Body of Tywyn Primary 
School v Aplin

9. Dismissal following Tribunal’s findings 
that he was not a credible witness was fair
The Employment Appeal Tribunal (EAT) has held 
that an employer regulated by the Financial Conduct 
Authority (FCA) was entitled to dismiss a financial 
services employee on the basis of findings by an 
Employment Tribunal that he lacked credibility as a 
witness in his discrimination claim against the company.  
The company relied on the Tribunal’s finding that the 
employee had “misled” the Tribunal and decided his 
behaviour was dishonest and he was not, therefore, 
a “fit and proper person” under the approved persons 
regime.

The EAT held that the findings on credibility were 
damaging in themselves and there was no need to 
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prove any deliberate dishonesty. 

Case reference: Radia v Jefferies International Limited

10. NHS England job support scheme for 
people with mental health conditions is to 
be expanded
A job support scheme, aimed at helping those with 
severe mental health issues return to work, is to be 
expanded. The Individual Placement Support service 
will enable patients to access advice from employment 
specialists, and may even enable them to have experts 
searching for jobs on their behalf.

Find out more
Please contact us to discuss your requirements or to 
find out more.

https://www.england.nhs.uk/mental-health/case-studies/individual-placement-and-support-offers-route-to-employment-for-people-with-severe-mental-health-conditions/

