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1. Employers can offer enhanced maternity 
pay to women while only offering statutory 
shared parental pay to men

The Court of  Appeal has held that employers can enhance 
maternity pay for female employees while only offering 
the statutory minimum shared parental pay to male 
employees.  The Court held that this does not amount 
to either direct or indirect sex discrimination nor does it 
breach the equal pay sex equality clause.

What does this mean?
The Court held that there had been no sex discrimination.  
The men in these cases (who had only been paid 
statutory shared parental pay by their employers) could 
not compare themselves to a woman on maternity 
leave.  The correct comparator was a female colleague 
on shared parental leave and she would also receive 
statutory shared parental pay only.

The Court held that the statutory scheme under which 
special treatment is given to women on maternity leave 
is for more than facilitating childcare. It helps women 
prepare for and cope with the later stages of pregnancy, 
recuperate after giving birth, bond with their child, 
breastfeed and care for their newborn child.  In contrast, 
shared parental leave is predominately about childcare. 
For this reason, the practice of paying enhanced 
maternity pay but only statutory shared parental pay was 
not discriminatory.
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What should employers do?
Employers who pay enhanced maternity pay but only 
statutory shared parental pay will welcome this decision. 
However, the Court did not say when the purpose of 
maternity leave transitions into one that focuses mainly 
on childcare.  It did indicate that this would be at least 14 
weeks (the minimum paid maternity leave period required 
under the EU Pregnant Workers Directive) or longer if 
the woman was breastfeeding for the recommended six-
month period. This issue may therefore be considered by 
the Courts in the future.

Both men in this case are seeking permission to appeal 
to the Supreme Court so this may not be the last we hear 
of this issue.

Case reference: Ali v Capita and Hextall v Chief Constable 
of Leicestershire Police

2. Dismissal may be discriminatory even if 
employer did not know about disability until 
appeal hearing

The Employment Appeal Tribunal (EAT) has held that a 
dismissal may be discriminatory, where an employer did 
not know about an employee’s disability at the time of 
dismissal but was told about it at the appeal hearing.

Background
Mrs Baldeh was dismissed at the end of her probationary 
period due to various concerns about her performance 
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as a housing support worker, including loaning money 
to a service user, failing to maintain confidentiality 
and her general communication style in relation to her 
colleagues.  

Mrs Baldeh appealed against her dismissal and, at 
the appeal hearing, she mentioned that she suffered 
from depression and that this sometimes caused her 
to behave unusually, to say things ‘unguarded’ and 
to suffer from lapses in memory. Despite this, her 
appeal was unsuccessful and she brought a claim for 
discrimination arising from disability.

What does this mean?
The EAT held that the employer had actual or 
constructive knowledge of the disability before it 
rejected the appeal.  It held that the outcome of an 
appeal against a dismissal is “integral to the overall 
decision to dismiss”. The Tribunal should therefore 
have considered the appeal decision as part of the 
claim relating to dismissal, and decided whether the 
appeal decision was discriminatory.  

There was evidence to suggest that Mrs Baldeh’s 
behaviour and performance issues (particularly in 
relation to her communication problems) had arisen 
in consequence of her disability of depression.  Even 
though the communication problems were only one of 
the reasons for which she was dismissed, all that was 
necessary was for this to have a ‘material influence’ on 
the decision to dismiss.  It did not need to be the sole 
or principal reason for dismissal for discrimination to 
have occurred.

What should employers do?
This case is a useful reminder that an employee 
should not be penalised just because they felt unable 
or unwilling to mention their disability or its symptoms 
until an appeal hearing.  Employers should take into 
account a person’s disability even if they don’t learn 
about it until the appeal stage.

Case reference: Baldeh v Churches Housing 
Association of Dudley and District Limited

3. System for measuring working hours of 
all workers is required

The European Court of Justice (ECJ) has held that 
Member States must require employers to have 
a “objective, reliable and accessible” system for 
measuring the actual hours worked each day for 
individual workers in order to comply with the Working 
Time Directive’s provisions on maximum weekly 
working time and daily and weekly rest.

What does this mean?
In Great Britain, the Working Time Regulations 1998 
require employers to keep “adequate records” to show 
compliance with the 48-hour limit on the average 
working week and the protections for night workers. 
However, it does not specifically require all daily hours 
of work to be measured and recorded, nor is there any 
mention of recording daily or weekly rest periods. This 
judgment, therefore, raises serious doubt as to whether 
these record-keeping rules comply with the Directive’s 
requirements.

What should employers do?
Employers should be aware that the Health and Safety 
Executive’s guidance, which states that specific records 
are not required and that employers may be able to 
rely on records maintained for other purposes (such as 
pay), may now be updated in light of this judgment and 
that courts may now start to interpret the Regulations in 
line with this judgment.

Case reference: Federación de Servicios de 
Comisiones Obereras (CCOO) v Deutsche Bank SAE

4. NMW non-compliance and enforcement 
report published

The Low Pay Commission has published its second 
National Minimum Wage (NMW) non-compliance and 
enforcement report. The report found that women were 
more likely than men to be paid less than the minimum 
wage, underpayment was higher for the youngest and 
oldest workers and the largest numbers of underpaid 
individuals work in the hospitality, retail and cleaning 
and maintenance sectors.
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5. Guidance on workplace risks faced by 
pregnant workers and those who have 
recently given birth

The TUC and the charity, Maternity Action have 
published a guide for employers to highlight some of
the workplace risks pregnant workers or those who 
have recently given birth face:

Click here for more information 

The guide includes advice on workplace risks including 
irregular and long working hours, long distance 
travelling, hot working environments, stress and 
chemical exposure. The guide also includes advice 
on the facilities that need to be in place for returning 
mothers who need to express milk at work, as well 
as making adjustments to workstations to make them 
more comfortable for pregnant women.

6. Acas report reveals that two thirds of 
workers have felt stressed or anxious 
about work

A new report from Acas has revealed that 66% of 
workers have felt stressed or anxious about work over 
the past year. The most common reasons given by 
workers for the way they felt included workload (60%), 
the way that they were managed (42%) and balancing 
home and work life (35%). 

Acas has produced a framework for positive mental 
health at work, which outlines the roles that employers, 
managers and their staff can play to help make it 
happen:

Click here for more information

7. Directors personally liable for breach of 
employment contracts

A County Court has held that a company’s director and 
company secretary were personally liable for breaching 

employment contracts where workers were paid below 
the National Minimum Wage and were prevented from 
taking rest breaks. 

This was a case of agricultural workers who were 
subject to a gruelling and exploitative work regime.  It 
was held that the director and company secretary had 
not upheld their statutory duties under the Companies 
Act 2006 by deliberately and knowingly failing to pay 
the National Minimum Wage.  This was held to be 
failing to act in good faith to promote the success of 
the company and failing to exercise reasonable care, 
skill and diligence.  They were therefore held to be 
personally liable.

Case reference: Antuzis v DJ Houghton Catching 
Services

8. Christian employee was fairly dismissed 
for proselytising at work following 
management instruction not to do so

The Court of Appeal has held that a Christian nurse was 
fairly dismissed for gross misconduct for proselytising 
to patients at work following a reasonable management 
instruction to stop doing so..

Background
The nurse in question initiated unwanted discussions 
about religion with patients, giving one a bible 
and praying intently for another, making them feel 
uncomfortable. This led to complaints.

What does this mean?
The Court held that there is a distinction between a 
person’s right to manifest their religious beliefs under 
Article 9 of the European Convention on Human Rights 
and the inappropriate promotion of that belief. 

The employer in this case had conducted a fair 
investigation and disciplinary procedure following the 
nurse’s failure to follow a reasonable management 
instruction not to discuss religion with patients unless 
they asked her to do so. Even having regard to the 

http://www.tuc.org.uk/sites/default/files/PregnancyBreastfeedingHS.pdf
http://www.acas.org.uk/index.aspx?articleid=6705
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importance of the right to freedom of religion, it was 

What should employers do?
Employers should ensure that they make it clear to staff 
how they expect them to conduct themselves at work, 
giving clear and reasonable management instructions.

Case reference: Kuteh v Dartford and Gravesham NHS 
Trust

Find out more
Please contact us to discuss your requirements or to 
find out more.


