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1. Holiday pay must include regular voluntary 
overtime

Approving a previous Employment Appeal Tribunal (EAT) 
decision, the Court of Appeal has confirmed that holiday 
pay under the Working Time Directive must include 
regular voluntary overtime.

What does this mean?
The Court of Appeal held that a distinction between 
voluntary and non-guaranteed overtime should not be 
drawn as to do so would undermine the principle that an 
employee should not be deterred from taking proper rest 
by way of holiday and could lead to abuse by employers.  
The only distinction to be drawn is between exceptional 
and unforeseeable overtime payments and broadly 
regular and predictable ones.

The Court held that the statutory scheme under which 
special treatment is given to women on maternity leave 
is for more than facilitating childcare. It helps women 
prepare for and cope with the later stages of pregnancy, 
recuperate after giving birth, bond with their child, 
breastfeed and care for their newborn child.  In contrast, 
shared parental leave is predominately about childcare. 
For this reason, the practice of paying enhanced 
maternity pay but only statutory shared parental pay was 
not discriminatory.

What should employers do?
As this case involved the NHS’s Agenda for Change terms 
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and conditions, NHS organisations now need to take into 
account all voluntary overtime worked in the preceding 
three month reference period (or other locally agreed 
reference period). 

The issue for other employers (assuming that they do 
not have similar contractual obligations) will be whether a 
particular worker’s voluntary overtime meets the threshold 
of regularity. In some instances, this will be obvious but in 
others it may not be.  Ultimately, it will be for Tribunals to 
determine, on a case by case basis, whether a particular 
pattern of voluntary overtime is sufficiently regular and 
settled to be included in holiday pay. Tribunals have yet to 
consider when a pattern of voluntary overtime becomes 
regular. 

On a practical level, it may be easier for some employers 
to routinely include all overtime payments in their holiday 
pay calculations, on the basis that the administrative 
costs (and potentially legal costs too) of differentiating 
between individual employees’ overtime patterns could 
be too high, or complex.

Case reference: East of England Ambulance Service 
NHS Trust v Flowers

2. Gender pay gap proposals for change

The Government’s Equality Office has said that plans 
are underway to develop gender pay gap reporting.  It 
has referred to various proposals in development which 
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could be introduced before the 2022 review including 
lowering the threshold for reporting obligations to 
include smaller companies. The Government is also 
considering strengthening authorities’ enforcement 
powers. All proposed changes will be put to public 
consultation prior to any changes being implemented.

3. How employers can help workers get 
active

The National Institute for Health and Care Excellence 
(NICE) has published guidelines suggesting ways that 
employers can help workers get active.

The guidelines suggest various ways that employers 
can encourage workers to get active such as 
subsidising gym memberships and providing adequate 
facilities for workers who cycle to work. 

The guidelines are part of a bid to end Britain’s obesity 
crisis.  In the long term, the suggestions made by NICE 
could reduce the amount of sick days taken by workers 
as a result of health issues related to obesity, whilst 
also reducing the amount of sick days taken due to 
mental health issues.

4. No breach of Human Rights when 
employer dismissed employee based on 
material found on the employee’s phone 
by the police 

The European Court of Human Rights has held that 
an employer who relied on material found on an 
employee’s phone by police to dismiss the employee 
for gross misconduct (following a complaint that he 
had subjected two female colleagues to a campaign 
of stalking and harassment) did not breach his right 
to privacy under the European Convention on Human 
Rights.

What does this mean?
The Court held that, whilst some of the material relied 
upon would fall within the ambit of “private life”, the 
employee could not have had a reasonable expectation 
of privacy in relation to communications linked to the 

allegations against him. By the time of his arrest, he 
had been aware for almost a year that concerns had 
been raised about his behaviour by a colleague and 
that the employer considered his behaviour to be 
inappropriate. The Court considered that this was 
sufficient prior notice that allegations of harassment 
had been made against him and he could not have 
reasonably expected that, after this date, any materials 
or communications which were linked to the allegations 
would remain private. 

The Court also considered it relevant that the employee 
had not challenged the use of the material or any of 
his private communications during the course of the 
disciplinary hearing.  He had voluntarily provided the 
disciplinary panel with further private communications 
of an intimate nature between him and the complainant. 
In the circumstances, there was no reasonable 
expectation of privacy over any of the material or 
communications before the disciplinary panel and no 
breach of the employee’s human rights.

What should employers do?
Whether or not an employee has a reasonable 
expectation of privacy in workplace communications 
will be dependent on the particular circumstances. 

However, it is important that employers put employees 
on notice about allegations of misconduct against them 
at an early stage as it will make it harder for them to argue 
that they have a reasonable expectation of privacy in 
relation to any later materials or communications that 
are connected to the allegations.

Case reference: Garamukanwa v United Kingdom

5. Plans to relax prison day-release rules 
to improve employment opportunities for 
offenders

The Government is set to relax prison day release rules 
to allow prisoners to train with employers and work in 
the community while in prison. Those who pass a risk 
assessment will also be able to earn a wage. It is hoped 
that re-offending rates will fall with ex-offenders being 
given the chance to reintegrate into society. 

https://www.nice.org.uk/news/article/employers-encouraged-to-help-their-staff-become-active-in-fight-against-obesity
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6. Holiday carry over can be limited in 
cases of sick leave

An Advocate General has given an opinion that 
member states of the EU can limit carry over of holiday 
in cases of sick leave to the minimum four weeks’ leave 
provided under the Working Time Directive. 

We await the European Court of Justice’s judgment in 
this case.  Although the ECJ is not obliged to follow the 
opinion of the Advocate General, it generally does so. 
If it does, then this will confirm that the position in the 
UK as set out in the Employment Appeal Tribunal (EAT) 
case of Sood Enterprises Ltd v Healy is correct.

Case reference: TSN v Hyvinvointialan liitto ry

7. Employee was discriminated against 
when manager doubted his command of 
English

An employee of Pakistani descent has won a race 
discrimination claim after his manager doubted his 
command of English.  The manager told him that 
he could not take part in daily conference calls and 
“huddles” because English was not his first language 
and he may give the wrong information when reporting 
incidents. These calls and huddles were seen as 
training and development opportunities.

The employee was also successful in his claim for 
victimisation.  The Tribunal said that it was satisfied, 
on the balance of probabilities, that the employee was 
subjected to a detriment because he had raised an 
earlier complaint of race discrimination. The employer 
had also failed to show that the way it allocated training 
opportunities was not less favourable to the employee.

Employers should avoid making assumptions about 
candidates’ and employees’ language abilities.  
Employers should also be aware that a language 
requirement for a job may be indirectly discriminatory 

on the grounds of race unless it can be objectively 
justified.  Whether such a requirement would be 
justified depends on the role in question.  For example, 
if it is a customer facing role where excellent levels of 
spoken and written communication are required then 
the requirement may be justified.

Case reference: Khawaja v Transport for London
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