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1. New legislation on NDAs
The Government has announced legislation to address 
the misuse of non-disclosure agreements (NDAs) in the 
workplace. 

The legislation will prohibit confidentiality clauses being 
used to prevent individuals from disclosing information to 
the police and regulated health workers or professionals 
(such as doctors, lawyers, or social workers). The 
legislation will also ensure that employers make clear 
the limitations of a confidentiality clause, in plain English, 
within a settlement agreement and in a written statement 
for the employee, so individuals fully understand what 
they are signing and their rights. 

Current legislation will also be extended so that 
individuals signing NDAs will have to get independent 
legal advice on the limitations of a confidentiality clause. 
New enforcement measures will be introduced to deal 
with confidentiality clauses that do not comply with the 
new legal requirements.

2. Facebook post was not done in the course 
of employment
The Employment Appeal Tribunal (EAT) has held that 
an employer was not vicariously liable for harassment 
when an employee posted a racially offensive image on 
Facebook and shared it with a colleague (who then went 
on to show it to another colleague). 

Background
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Ms Stevens shared an image of a golliwog on her 
Facebook page, accompanied by the message “Let’s 
see how far he can travel before Facebook takes him 
off”.  The image was shared with Ms Stevens’ Facebook 
friends who included her colleague, BW but not another 
colleague, Mr Forbes.  BW later showed the image to Mr 
Forbes who complained to his line manager and brought 
a formal grievance.  Ms Stevens apologised and received 
a final written warning. Mr Forbes was later posted to 
work alongside Ms Stevens and complained. He was then 
moved to another location without explanation. He went 
off sick and brought a claim of harassment against his 
employer. 

What does this mean?
The EAT held that the sharing of the image on Facebook 
was not done “in the course of employment”. Ms Stevens 
was not at work at the time she posted the image and 
she did not mention any colleagues or her employer in 
the image.  This was on non-work-related Facebook page 
and Ms Stevens had a list of friends that largely did not 
include work colleagues. The fact that Mr Forbes had later 
been shown the image was not relevant to whether the 
act of sharing it on Facebook was done in the course of 
employment. 

The EAT also noted that the fact that an employer takes 
action against an employee for conduct does not mean 
that it was done in the course of employment because 
employers can, depending on policies, take action for 
conduct outside work.
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What should employers do?
The question regarding whether an individual’s act is 
done in the course of employment (therefore making 
the employer liable for their actions) is often a difficult 
one. 

Just as with physical acts, whether something is done 
in the course of employment in the virtual sphere will be 
a question of fact for the Tribunal in each case, having 
regard to all the circumstances. However, having work 
colleagues as friends on Facebook often blurs the line 
between what is personal and what is work-related.  
The EAT in this case implied that there would need 
to be some kind of tangible connection between the 
social media account and the employer or at least 
with a group of work colleagues for any behaviour to 
amount to conduct in the course of employment.

Employers should have a clear written Social Media 
Policy making it clear to employees what behaviour is 
unacceptable to help protect themselves against such 
claims.

Case reference: Forbes v LHR Airport Limited

3. Equalities Office launches gender 
equality roadmap
The Government’s Equalities Office has published its 
roadmap for tackling gender inequality: 

Click here to see the roadmap. 

The roadmap for change sets out the Government’s 
proposals to tackle key drivers of inequality as follows: 

• Strengthening equality legislation, for example, on 
workplace sexual harassment and equal pay

• Closing the gender pay gap
• Reviewing shared parental leave and pay
• Giving employment rights to carers, including 

carer’s leave
• Ensuring pensions equalisation

4. Applicant was discriminated against 
because of perceived disability 
The Court of Appeal has held that a Tribunal had 

been entitled to find that an employer had directly 
discriminated against a job applicant because of a 
perceived disability.

Background
Mrs Coffey was a front line police officer who 
suffered some hearing loss which did not prevent 
her from undertaking her role and did not require any 
reasonable adjustments. She applied to transfer to a 
different force but her application was refused.  This 
was because the acting Chief Inspector had perceived 
that Mrs Coffey had a progressive condition which was 
a potential future disability under the Equality Act 2010.  
He therefore perceived that she may not be able to do 
front line duties in the future, despite a medical report 
indicating that her hearing levels were stable.

What does this mean?
The Court of Appeal agreed with the Tribunal that, 
whilst Mrs Coffey suffered a degree of hearing loss, 
it was directly discriminatory to reject her application 
based on the perception that her hearing may get 
worse and have a substantial adverse impact on her 
ability to perform normal day-to-day activities in the 
future. This was a stereotypical assumption about the 
effects of her loss of hearing in the future and therefore 
direct discrimination.

What should employers do?
Employers should base their recruitment decisions on 
the facts they have before them and not assume that a 
medical condition will worsen over time. 

Case reference: Chief Constable of Norfolk v Coffey

5. No discrimination where Christian was 
removed from office for speaking out 
against homosexuality and same-sex 
couple adoption
The Employment Appeal Tribunal (EAT) has held 
that a Christian non-executive director had not been 
discriminated against when his term was not renewed 
after he spoke out against homosexuality and same-
sex couple adoption in public.

Background

https://www.gov.uk/government/publications/gender-equality-at-every-stage-a-roadmap-for-change
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Mr Page was a non-executive director for an NHS 
Trust. He was also a lay magistrate and he had 
been disciplined for expressing his negative views 
of same-sex couple adoption. He did not inform the 
Trust about this or the media interest that ensued.  He 
gave several interviews to the media speaking out 
against homosexuality and same-sex couple adoption, 
even after being warned by the Trust that the public 
expression of his views could undermine confidence 
that he would exercise his judgement impartially.  

Mr Page was subsequently suspended and his 
term of office was not renewed due to his continued 
engagement with the media and the concern that his 
public position on homosexuality was likely to have a 
negative impact on the confidence of staff, patients and 
the public in him as a local NHS leader. He brought 
discrimination claims against the Trust asserting that 
he had been dismissed because of his religious beliefs.

What does this mean?
The EAT held that there was no direct discrimination 
in this case because Mr Page was removed from his 
post for repeatedly speaking to the media without first 
seeking permission from the Trust (which he been 
requested to do).  There was a clear non-discriminatory 
reason for his treatment and he was not removed due to 
his religious beliefs.  The instruction not to engage with 
the media without informing the Trust did not interfere 
with Mr Page’s ability to manifest his beliefs in private.

What should employers do?
The tension between religion and sexual orientation 
in discrimination claims continues. The outcome of 
this case could have been different if Mr Page had 
expressed his opinions in private but these had been 
overheard and made public. Employers should take 
specific legal advice should they find themselves in a 
similar position.  

Case reference: Page v NHS Trust Development 
Authority

6. Assessing indirect discrimination within 
a pay band
The Court of Appeal has held that the correct basis for 

assessing indirect discrimination within a pay band is to 
look at the average pay of women and men within the 
pay band, not the distribution of women and men at the 
top and bottom of the pay band.

What does this mean?
The Court held that when assessing whether there 
is a prima facie case of indirect discrimination in 
relation to pay within a pay band or other group, the 
differences in average pay for men and women will 
give the most accurate picture of collective advantage 
or disadvantage. When relying on average pay data, 
there is no set minimum legal threshold for establishing 
a particular disadvantage.

The Court rejected the view that a distribution analysis 
showing that women were clustered at the lower end 
of the employer’s pay scales, and men were clustered 
at the higher end, meant that the employer’s use of 
length of service when setting pay within the grades put 
women at a particular disadvantage.  The distribution 
of men and women at the top or bottom of the pay band 
may be of some value in lending support to a case 
based on average pay, but if the average pay data does 
not suggest a collective disadvantage, the distribution 
data will not win the case. 

What should employers do?
Equal pay claims are notoriously complex so employers 
should always take specific legal advice and, if the 
case is heavily based on statistics, ensure their expert 
witness is a qualified and experienced statistician.

Case reference: McNeil and others v HM Revenue & 
Customs

7. Acas’ tips for employers to manage hot 
weather at work
Acas has published some top tips to help employers 
manage workplace challenges caused by hot weather:  

They advise that:

• Workplace temperatures should be reasonable in 
line with the Health & Safety Executive’s advice

Click here to see the Health & Safety Executive’s advice
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https://www.acas.org.uk/index.aspx?articleid=6728
http://www.hse.gov.uk/temperature
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• Fans or air conditioners should be used to keep 
workplaces cool and blinds or curtains should be 
used to block out sunlight

• Staff working outside should wear appropriate 
clothes and use sunscreen to protect them from 
sunburn

• Employers must provide staff with suitable drinking 
water in the workplace to prevent dehydration

• Where possible, employers should relax their dress 
code on wearing ties or suits

• Employers should consider the needs of vulnerable 
workers such as the elderly, pregnant women 
or those on medication. Employers may wish to 
give them more frequent rest breaks and ensure 
ventilation is adequate by providing fans or portable 
air cooling units.

8. Women are more likely to miss out on 
holiday entitlement 
The TUC has published analysis showing that one in 14 
workers are not getting their legal holiday entitlement:

Click here to see the analysis

Across the UK, 1.96 million workers were found to be 
not getting enough leave with 1.145 million not getting 
any paid leave at all. Female workers (8.3%) were 
found to be worse affected than men (5.9%).

The TUC asserts that unrealistic workloads, employers 
refusing holiday requests and a failure by organisations 
to keep up to date with the law are key reasons for 
these results. 

Find out more
Please contact us to discuss your requirements or to 
find out more.
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