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1. Employers urged to prepare for a no-deal 
Brexit
The Confederation of Business Industry (CBI) is urging 
employers to resume their planning for a possible no-deal 
Brexit ahead of the 31 October exit day.  

In their report, “What comes next? The business analysis 
of no deal preparations”, the CBI proposes a number of 
recommendations for businesses to consider, in order to 
thoroughly prepare for a no-deal scenario. Some of these 
recommendations directly tackle the role that HR and 
internal communications teams must play to implement 
plans to communicate with, and support, EU employees 
whose right to work status could be impacted.  
 
2. Brexit legislation brought into force
The Government has made Regulations which bring 
into force the European Union (Withdrawal) Act 2018 
provisions which will repeal the European Communities 
Act (ECA) 1972 on Brexit day. 

The ECA 1972 enables the flow of EU law into UK law and 
ensures, for example, that directly applicable EU law has 
domestic effect and that European case law has binding 
effect in the UK. Repealing the ECA 1972 would remove 
the legal mechanism through which EU law has effect in 
the UK and would remove the Government’s power to 
implement EU obligations by secondary legislation. 

The Regulations give domestic effect to the UK’s 
withdrawal from the EU, at least on a no-deal basis. 
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3. Holiday pay for permanent workers who 
only work part of the year should not be pro-
rated
The Court of Appeal has held that holiday pay for 
permanent workers who only work part of the year, such 
as term-time workers, should be calculated using their 
average earnings over a 12 week period and should not 
be pro-rated.

Background
Mrs Brazel is a music teacher at a school who works 
term-time only on a permanent zero hours contract.  Her 
holiday pay was calculated on the basis of 12.07% of her 
annualised earnings. She challenged this calculation in 
the courts.

What does this mean?
The Court of Appeal in this case held that the calculation 
exercise required by regulation 16 of the Working Time 
Regulations 1998, which involves identifying a week’s pay 
and then multiplying it by 5.6 weeks should be followed in 
this case.  

Workers on permanent contracts who only work part of the 
year should therefore be paid holiday pay calculated by 
taking the average weekly remuneration for the 12 weeks 
prior to the calculation date and multiplying it by 5.6. This is 
the case even if this results in part-year workers receiving 
a higher proportion of their annual earnings as holiday 
pay than full time workers.  In this case, Mrs Brazel was 
therefore entitled to 17.5% of her annualised earnings for 

https://www.cbi.org.uk/policy-focus/brexit-and-eu-negotiations/articles/what-comes-next-the-business-analysis-of-no-deal/
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working 32 weeks a year rather than 12.07%.

What should employers do?
This is an important case in the development of the 
law on holiday pay for those who work on permanent 
contracts. Employers who employ staff on permanent 
contracts to work for only part of the year and who 
currently use the 12.07% approach to holiday pay 
should review their position.  They should also analyse 
their potential exposure to unlawful deductions from 
wages claims, which will be limited to the past two years 
by virtue of the Deduction from Wages (Limitation) 
Regulations 2014 but may be costly nonetheless.

Case reference: Harper Trust v Brazel

4. Employment contract was still 
enforceable after employee’s leave to 
remain expired
The Court of Appeal has held that the illegality defence 
could not be relied on by an employer in relation to 
claims arising out of a contract of employment where 
such claims arose after the employee’s leave to remain 
in the UK had expired.  

Background
The employer in this case, Mrs Okedina brought the 
employee, Mrs Chikale to the UK to work as her live in 
domestic worker.  The employer obtained a six month 
domestic worker visa giving false information and then 
applied for a visa extension on the false basis that Mrs 
Chikale was a family member.

The employer, Mrs Okedina misled the employee and 
told her that the necessary steps were being taken 
to extend her visa.  The employee, Mrs Chikale was 
unaware that her visa had expired and that she did not 
have the right to remain or work in the UK.  

Mrs Chikale worked very long hours for low pay and 
was summarily dismissed when she asked for more 
money.  She subsequently brought successful claims in 
the Employment Tribunal for unfair dismissal, wrongful 
dismissal, unlawful deductions from wages and unpaid 
holiday pay.

What does this mean?
Sections 15 and 21 of the Immigration, Asylum and 
Nationality Act 2016 subject employers to civil and 
criminal penalties for employing illegal workers.  
However, they do not expressly prohibit someone, 
in breach of immigration restrictions, from being 
employed nor do they make the employment contract 
itself unenforceable. Rather, they provide for a penalty 
on the employer in the event of such employment. 
There was therefore no statutory illegality in this case.

The Court emphasised that not all cases of illegal 
working involve culpability on the part of the employee, 
even if that is the typical scenario, and public policy 
did not require a construction of the legislation which 
had the effect of depriving innocent employees of all 
contractual remedies. 

However, the common law illegality rule remains 
available to employers where the employee knowingly 
participates in the illegality. This was not the case here.

What should employers do?
Employers should ensure that they carry out the 
correct right to work checks and follow up checks on 
their employees to ensure that they are not employing 
any illegal workers.

This is an unusual case because, in most cases, the 
employee will be aware that they have no right to work 
in the UK and therefore the defence of common law 
illegality will be available to the employer (i.e. where the 
employee has knowingly participated in the illegality).

Case reference: Okedina v Chikale

5.   Guidance on non-disclosure agreements
The Law Society has published guidance on non-
disclosure agreements. The guidance is aimed at 
workers and is intended to help them understand their 
rights when faced with non-disclosure agreements. 

Whilst the guidance follows concerns expressed by 
the Women and Equalities Committee that victims of 
potentially unlawful discrimination and harassment 
may be reluctant to report their experiences, it also 

https://www.lawsociety.org.uk/news/press-releases/new-public-guidance-for-non-disclosure-agreements/
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covers reporting crimes in general and whistle-blowing.

6. Tip tips for younger workers
ACAS has published its top tips for younger workers.

The top tips include guidance on how pay might be 
calculated, what young workers need to know before 
starting a new job and explanations about breaks, time 
off, gig working and zero hours contracts.

7. Gender-skewed language in job adverts 
can put off potential applicants
A survey by LinkedIn has found that certain elements 
of an advert can be off-putting to a diverse range of 
potential candidates.  

Of those polled, 52% of women but only 32% of men 
would be dissuaded from applying for a job where the 
workplace was described as “aggressive”.  Currently 
on LinkedIn over 50,000 job descriptions currently 
include the word “aggressive”. 

The poll also revealed contrasts in the way men and 
women respond to benefits reported in job adverts and 
during interviews. While salary was the most important 
consideration for both sexes, 61% of women said that 
annual leave was a top priority, in comparison to 48% 
of men. 

Despite this, 40% do not consider gender when writing 
job adverts and over 40% of employers do not track the 
gender of those responding. 
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