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1. Christian doctor was not discriminated 
against
An Employment Tribunal has held that a Christian 
doctor’s conscientious objection to transgenderism was 
not capable of protection as a religious or philosophical 
belief under the Equality Act 2010.

What does this mean?
The doctor was dismissed as a disability benefits assessor 
because he refused to use transgender patients’ preferred 
gender pronouns. 

Although the Tribunal accepted that Christianity was 
protected under the Equality Act 2010, it held that the 
doctor’s particular belief that God only created males and 
females and that a person cannot choose their gender, 
his lack of belief in transgenderism, and his conscientious 
objection to transgenderism, were views incompatible with 
human dignity which conflicted with the fundamental rights 
of others. They were therefore not protected religious or 
philosophical beliefs under the Equality Act 2010.

What should employers do?
Employers should bear in mind that, as this was only 
a Tribunal decision, it is not binding on other Tribunals 
(although it does show how other Tribunals may approach 
similar cases). We also understand that the doctor intends 
to appeal this decision.

Case reference: Mackereth v The Department for Work 
and Pensions and another

2. Indirect religion or belief discrimination
The Court of Appeal has held that an employee had 
not established a sufficient causal link between the 
manifestation of their philosophical belief and the 
detriment suffered and that it was a requirement for the 
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employee to show group disadvantage to bring an indirect 
religion or belief claim under the Equality Act 2010.

What does this mean?
In this case, an employee of Mulberry, the luxury handbag 
designer, claimed that her philosophical belief was the 
human or moral right to own the copyright and moral 
rights of her own creative works. Outside of work, she 
was also a writer and film maker and she believed that the 
copyright agreement she was asked to sign could extend 
to her artistic activities outside of work.

The Court held that it was irrelevant in this case whether 
the stated belief was protected because there was no 
causal link between the belief and the employee’s refusal 
to sign the copyright agreement. Her refusal arose from 
her concern that the wording of the document failed to 
protect her own interests sufficiently and this could not 
be considered to be a philosophical belief. Her refusal to 
sign the agreement, and her subsequent dismissal, was 
not the result of her belief but resulted from her wish to 
achieve greater protection for her own creative works 
created outside of the workplace.

In addition, the employee failed to show group 
disadvantage as required by an indirect discrimination 
claim. Her failure to sign the agreement was not liable to 
disadvantage a group of employees with her protected 
characteristic. The Court held that, in every case, there 
must be a sufficiently close and direct nexus between 
the action of the employee and the underlying belief that 
results in the shared disadvantage to them and other 
holders of their belief.

Case reference: Gray v Mulberry Company (Design) 
Limited



© 2019 Paris Smith LLP 02

EMPLOYMENT NEWSLETTER - NOVEMBER 2019

3. Significant difference in career 
progression for new mothers 
The Government Equalities Office has published 
a report on the career progression of new mothers 
compared with new fathers.

Researchers found that 90% of new fathers are in full-
time work or self-employed three years after childbirth, 
compared with only 27.8% of women. 26% of men 
were found to have been promoted or taken up a better 
job in the five years following childbirth, in contrast to 
only 13% of women.

4. Third-party harassment
The Employment Appeal Tribunal (EAT) has held that 
an employer is only liable for third-party harassment 
where their action or inaction is on the ground of a 
protected characteristic.

What does this mean?
The NHS employer in this case was not liable for an 
employee’s racial harassment by a patient because 
its failures to take adequate steps to prevent racial 
harassment in the workplace were not because of race.
Whilst the employer’s poor system for comprehensively 
reporting incidents of racial abuse amounted to 
unwanted conduct on the part of the employer, such 
conduct (in the form of inaction) was not ‘related to’ 
race and therefore was not something the employer 
was liable for.

What should employers do?
Employers should ensure they have a system whereby 
staff can report incidents of racial abuse and other types 
of abuse.  This is because an employer’s failure to do 
so could make them liable for indirect discrimination, 
even through the employee may not be able to show 
that they are liable for third-party harassment.

It is likely that the employee will appeal this case.  
Furthermore, the outcome of a Government consultation 
on whether new third-party harassment provisions 
should be introduced into the Equality Act 2010 (having 
previously been removed) is awaited.

Case reference: Bessong v Pennine Care NHS 
Foundation Trust

5. Supreme Court rules in favour of inventor
The Supreme Court has held that an inventor was 
entitled to a share in the profits from a device he 
invented whilst working for a former employer because 

the patents for his invention were of ‘outstanding 
benefit’ to the company. 

What does this mean?
Whilst the inventor in this case accepted that the 
rights to a device he invented belonged to his former 
employer, he argued that he was still entitled to a share 
in the profits from the device under sections 40 and 41 
of the Patents Act 1977. Section 40(1) reads:

“Where it appears to the court or the comptroller on an 
application made by an employee within the prescribed 
period that the employee has made an invention 
belonging to the employer for which a patent has 
been granted, that the patent is (having regard among 
other things to the size and nature of the employer’s 
undertaking) of outstanding benefit to the employer and 
that by reason of those facts it is just that the employee 
should be awarded compensation to be paid by the 
employer, the court or the comptroller may award him 
such compensation of an amount determined under 
section 41 below.”

The Supreme Court ruled that the patents had been 
of ‘outstanding benefit’ to the inventor’s employer and 
awarded him £2 million in compensation. It held that 
this was a fair share of the benefit which his former 
employer had derived from his invention, even though 
that benefit was relatively small in comparison with 
his employer’s wider group business, which included 
food products and beauty products. The Supreme 
Court held that the relevant undertaking for assessing 
whether the benefit is outstanding must be the actual 
employer when that is a small part of a large business 
with many lines of business.

What should employers do?
This decision will make it easier for inventors employed 
by large businesses to claim compensation under 
the Patents Act 1977.  Such large employers should 
take this potential liability into account and consider 
introducing a fairer compensation system for inventors 
instead of the more usual nominal sum for the 
assignment of rights.

Case reference: Shanks v Unilever Plc and others

6. Guidance on the use of confidentiality 
agreements in discrimination cases
The Equality and Human Rights Commission has 
published guidance on the use of confidentiality 
agreements in discrimination cases.

https://www.gov.uk/government/publications/gender-equality-at-work-research-on-the-barriers-to-womens-progression
https://www.equalityhumanrights.com/en/publication-download/use-confidentiality-agreements-discrimination-cases
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The guidance sets out good practice for employers and 
clarifies the law on the enforceability and legality of 
such agreements.

In summary, the guidance states that:
• Employers should carefully consider the wording 

of agreements that seek to stop workers using 
or discussing confidential information. It should 
be clear from the wording what the worker can 
or cannot do, and that the agreement does not 
stop them from speaking about any form of 
discrimination. 

• Employers should not put workers under pressure 
to sign a confidentiality agreement; an agreement 
will not be enforceable if a worker is under duress 
to sign it.

• Employers should also encourage workers to take 
independent legal advice on such agreements.

• Workers should always be permitted to have 
discussions with the police, regulators, lawyers 
and medical professionals who are bound by an 
obligation of confidentiality, as well as immediate 
family members, and a potential future employer, 
where and to the extent necessary.

• Large employers should keep a central record 
of confidentiality agreements that they enter 
into, to allow them to monitor potential systemic 
discrimination issues.

• Where a settlement agreement has been used 
to settle a claim, the employer must not treat 
this as the end of the matter. The employer must 
still investigate the allegations where possible, 
take any reasonable further steps to address 
the discrimination, and take reasonable steps to 
prevent discrimination occurring again in the future. 

7. Supporting employee mental health
Public Health England has partnered with the NHS to 
launch the ‘Every Mind Matters’ campaign to support 
employee mental health efforts:

The campaign aims to help employees manage and 
maintain their mental health by providing advice.

8. Supporting menopausal workers
Acas has published guidance to help employers 
support menopausal workers.

The guidance seeks to educate employers about 
the menopause as well as suggesting good practice 
for managing the menopause at work. It contains 
suggestions on how employers can support a worker 

through the menopause and on managing colleagues 
of a worker being supported through the menopause. 
It also explains the menopause and the law and 
business reasons why an employer should handle the 
menopause sensitively. 
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