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1.  National Minimum Wage rate 
announcement delayed
Normally, any changes to the National Minimum Wage 
rates are confirmed in the Budget mid-November but as a 
consequence of the General Election and the November 
2019 Budget being cancelled, the Chancellor has had 
no forum in which to set out the minimum wage rates 
due to take effect in April 2020. Now that the election is 
over, an announcement may be made shortly. However, 
if minimum wage rates are not announced until January 
2020, employers with a 1 January pay review date may 
have to set their 2020 pay rates without knowing if they 
will comply with the minimum wage rates which will come 
into effect in April 2020. 

2. Carry-over of holiday in sickness absence 
cases can be limited to four weeks
The European Court of Justice (ECJ) has confirmed that 
Member States can limit carry-over of holiday to the four-
week entitlement under the Working Time Directive in 
cases of sickness absence.

Background
The Working Time Directive provides that all Member 
States must ensure that every worker is entitled to paid 
annual holiday of at least four weeks. In the UK, workers 
are entitled to a further 1.6 weeks’ holiday under the 
Working Time Regulations 1998.

What does this mean?
The ECJ held in this case that, where employees are 
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entitled to holiday in addition to the minimum four-week 
entitlement, this is governed not by the Directive but by 
national law. It is therefore open to Member States to 
determine, where appropriate, the conditions for granting 
and extinguishing additional holiday, including the carry-
over of additional holiday in cases of sickness absence.

What should employers do?
This case comes as a welcome confirmation of the 
Employment Appeal Tribunal (EAT)’s decision in Sood 
Enterprises Ltd v Healy. Employers only have to allow 
workers, who have been unable to take holiday as a result 
of sickness absence, to carry over the four weeks’ annual 
leave they are entitled to under the Directive, unless there 
is a contractual entitlement for additional holiday to be 
carried over to the next leave year.  

Case reference: TSN v Hyvinvointialan

3.  Guidance on special categories of 
personal data under the GDPR
The Information Commissioner’s Office (ICO) has 
published detailed guidance on the special categories of 
personal data under the GDPR, which are:

• personal data revealing racial or ethnic origin;
• personal data revealing political opinions;
• personal data revealing religious or philosophical 

beliefs;
• personal data revealing trade union membership;
• genetic data;
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• biometric data (where used for identification 
purposes);

• data concerning health;
• data concerning a person’s sex life; and
• data concerning a person’s sexual orientation.

These types of personal data are likely to be more 
sensitive and they are therefore given extra protection. 
The guidance emphasises the importance of identifying 
special category data and approaching it carefully, 
even if you do not think it is particularly sensitive.

The detailed ICO guidance can be found here.

4. Government launches Disability 
Confident employer scheme and guidance
The Department for Work and Pensions (DWP) has 
launched its Disability Confident employer scheme.

The DWP has also published guidance and resources 
about employing disabled people and how the scheme 
can help businesses. It is encouraging employers 
to think differently about disability and take action to 
improve how they recruit, retain and develop disabled 
people. The scheme has been developed by employers 
and disabled people’s representatives to make it 
rigorous but easily accessible, particularly for smaller 
businesses.

5. Whistleblower must have opportunity 
to give evidence on subjective belief in 
public interest
The Court of Appeal has held that a Claimant alleging 
whistleblowing must have the opportunity to give 
evidence directly on whether they had a subjective 
belief that they were acting in the public interest at the 
time of making a disclosure.

What does this mean?
The question of “public interest” in whistleblowing 
claims is a two-stage test. The Claimant must believe, 
at the time of making a disclosure, that it is in the public 
interest, and that belief must be reasonable. 

The Court of Appeal held in this case that a Claimant 
alleging that they have been subjected to a detriment 

as a result of making a protected disclosure must be 
asked directly whether, at the time of the disclosure, 
they believed they were acting in the public interest. 
They can then be cross-examined and a Tribunal will 
be able to evaluate the evidence and make findings 
as to subjective belief and the reasonableness of that 
belief.

Case reference: Ibrahim v HCA International Limited

6. Motivation of someone other than the 
decision-maker may be relevant in unfair 
dismissal claim
The Employment Appeal Tribunal (EAT) has held that 
an employer can be liable for automatic unfair dismissal 
where a manager assigned by the employer to carry 
out a disciplinary investigation was motivated by 
resentment over the Claimant’s trade union activities, 
even if this motivation was not shared by the manager 
who decided to dismiss or the appeal chair.

What does this mean?
The EAT held in this case that it was appropriate for the 
Tribunal to consider the motivations of the employee’s 
manager as well as the decision makers.

Generally, the motivation of the decision-maker is key. 
However, there are situations where the motivation 
of a non-decision maker may be attributed to the 
employer, even where that motivation is not shared by 
the decision maker. 

In this instance, the employee’s manager had a poor 
history with the employee because of his trade union 
activities. The manager had been assigned by the 
employer to carry out the employee’s disciplinary 
investigation and played a leading part in that 
investigation. The employee had been treated less 
favourably than colleagues against whom similar 
allegations had been made. As a consequence, the 
EAT held that this was a “manipulation case” and the 
manager’s leading role in the investigation meant it 
was appropriate in the circumstances to attribute his 
motivation to the employer, even though that motivation 
might not have been shared by the disciplinary decision 

https://ico.org.uk/for-organisations/guide-to-data-protection/guide-to-the-general-data-protection-regulation-gdpr/special-category-data/
https://www.gov.uk/government/collections/disability-confident-campaign
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What should employers do?
It is possible that this case may be appealed.  However, 
employers should have robust processes in place in 
relation to the appointment of investigators and the 
conduct of investigations to ensure that an improper 
motive does not taint any subsequent dismissal. 

Case reference: Cadent Gas Limited v Singh

7. The stress and wellbeing of remote 
workers
Nuffield Health have published a paper on the effects 
of remote working on stress, wellbeing and productivity:

The paper makes recommendations to employers 
whose employees work remotely. These include how 
to manage stress, maintain wellbeing and promote 
productivity. It also recommends that workers have 
training so that they are able to navigate remote 
working and get the most out of it. The report suggests 
that communication between employers and their 
workers is key.

Find out more
Please contact us to discuss your requirements or to 
find out more.
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