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1. What to expect in employment law in 2020
The following changes are to come into force in 2020 or 
are planned:

Holiday pay
From 6 April 2020, the reference period for determining 
an average week’s pay for holiday pay purposes will 
increase from 12 weeks to 52 weeks, or if the worker has 
been employed for less than 52 weeks, the number of 
complete weeks for which the worker has been employed.

Written statement of terms 
From 6 April 2020, a written statement of terms will have 
to be given on or before the first day of employment, rather 
than within two months of employment starting. There 
are exceptions for the required particulars relating to 
pensions, collective agreements, any training entitlement 
provided by the employer and certain information about 
disciplinary and grievance procedures, and these must 
be given no later than two months after the beginning of 
employment.

Particulars relating to incapacity and sick pay, paid 
leave, pensions and any training entitlement provided by 
the employer may be contained in another reasonably 
accessible document (such as a staff handbook) but these 
must also be referred to in the principal statement itself.
In addition, the amount of information that must be 
included will be increased to include:
• The days of the week the worker is required to work, 
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whether the working hours may be variable and how 
any variation will be determined;

• Any paid leave to which the worker is entitled;
• Details of any other benefits provided by the employer 

that are not already included in the statement;
• Any probationary period, including any conditions and 

its duration; and
• Any training entitlement provided by the employer, 

including whether any training is mandatory and/or 
must be paid for by the worker.

The right to a written statement of terms will be extended 
to all workers, rather than just employees, for all new 
starters who start work on or after 6 April 2020.

Parental bereavement leave and pay
From 6 April 2020, employed parents who have lost a 
child under the age of 18 or who suffer a stillbirth after 24 
weeks of pregnancy will be entitled to two weeks’ parental 
bereavement leave (to be taken in one block or two blocks 
of one week) to allow them time to grieve away from the 
workplace. 

Those employees who have at least 26 weeks’ continuous 
service and who meet the minimum earning criteria will be 
entitled to statutory parental bereavement pay.  This will 
be the same as statutory paternity pay, i.e. £151.20 per 
week (from April 2020) or 90% of weekly earnings if lower.
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Collective consultation 
On 6 April 2020, the threshold required for a request to 
set up information and consultation arrangements will 
be lowered from 10% to 2% of employees, subject to 
the existing minimum of 15 employees.

Agency workers
On 6 April 2020, the “Swedish Derogation” will 
be removed, which currently allows employment 
businesses to avoid pay parity between agency 
workers and direct employees if certain conditions are 
met. Agencies must inform relevant agency workers by 
30 April 2020 that the Swedish Derogation no longer 
applies.

From 6 April 2020, temporary work agencies will need 
to provide agency work seekers with a Key Information 
Document, including information on the type of 
contract, the minimum expected rate of pay, how they 
will be paid and by whom. 

IR35
The extension of the off-payroll working rules to the 
private sector is contained in the draft Finance Bill 
which was published on 11 July 2019. The passage 
of this bill was delayed as a result of the General 
Election and the cancellation of the Autumn Budget. 
The expected implementation date of 6 April 2020 is 
therefore provisional. However, employers should be 
preparing for this change and assessing their workforce 
accordingly.

Termination payments
From 6 April 2020, all termination payments above the 
£30,000 threshold will be subject to class 1A employer’s 
National Insurance Contributions.

Employment Bill
In the Queen’s Speech, the Government announced a 
new Employment Bill which would introduce a single 
enforcement body to better ensure that vulnerable 
workers are aware of and can exercise their rights. 
Under the Bill, it is also proposed that tips go to 

workers in full, workers be given the right to request 
a more predictable and stable contract after 26 
weeks’ continuous service, redundancy protection 
be extended to prevent pregnancy and maternity 
discrimination, a new right to extended leave for 
neonatal care is introduced, a week’s leave for unpaid 
carers is introduced and flexible working is made the 
default position.

National disability strategy
The Government plans to make detailed proposals 
next year of its national disability strategy. This will 
include measures to encourage employers to play their 
role in retaining disabled people and people with health 
conditions in the workplace. 

Rail strikes
The Government has announced plans for legislation 
to reduce the disruption caused by rail strikes, ensuring 
that the public is not disproportionately affected by strike 
action, while preserving rail workers’ right to strike. 
Immigration

The Government proposes to introduce a new 
Immigration Bill, which will end free movement of EU 
nationals in UK law and allow the Government to align 
the treatment of EU citizens arriving in the UK from 1 
January 2021 with non-EU citizens. 

2. New holiday calculator and guidance 
has been published
The Government has published updated guidance on 
calculating statutory holiday entitlement and a new 
holiday entitlement calculator.

The new calculator calculates holiday entitlement in 
terms of a number of weeks, as a proportion of the 5.6 
weeks’ annual entitlement.

The Government has also published guidance 
documents on “Holiday entitlement: Guide on 
calculating statutory holiday entitlement for workers” 
and “How to calculate holiday entitlement for workers 

https://www.gov.uk/calculate-your-holiday-entitlement
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/844795/BEIS_Holiday_Entitlement_Calculation_Guidance.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/844795/BEIS_Holiday_Entitlement_Calculation_Guidance.pdf
https://www.gov.uk/government/publications/holiday-entitlement-calculator-temporary-replacement/how-to-calculate-holiday-entitlement-for-workers-on-different-types-of-contract
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on different types of contract.”

The guidance states that for those workers who do not 
have a regular working pattern, holiday entitlement 
should generally be kept in weeks. If needed, employers 
may wish to calculate average days or hours worked 
each week based on a representative reference period 
(although it notes that the Working Time Regulations 
1998 do not expressly provide for this).

3. HMRC’s Check Employment Status for 
Tax (CEST) tool has been updated
HMRC has updated its Check Employment Status for 
Tax (CEST) tool:

HMRC states that, provided the tool is used correctly, 
with accurate information, and there are no tax 
planning arrangements, then it will stand by the answer 
produced by it.

HMRC has also updated its Employment Status 
Manual.

4. Data protection guidance for SMEs
The Information Commissioner’s Office (ICO) has 
published data protection guidance specifically for the 
assistance of small and medium sized organisations:

The ICO’s SME data protection web hub offers self-
assessment tools, guidance on hot topics and provides 
answers to Frequently Asked Questions on GDPR 
requirements.

5. ICO consults on subject access guidance
The Information Commissioner’s Office (ICO) has 
published draft guidance on subject access under the 
GDPR, which is out for consultation until 12 February 
2020. It covers topics such as finding and retrieving 
the relevant information, how to supply the information, 
manifestly unfounded requests, claiming exemptions 
and dealing with information about third parties.

6. Dismissal for personal blog posts 
violated right to freedom of expression
The European Court of Human Rights (ECHR) has 
held that there was a violation of an employee’s right 
to freedom of expression when he was dismissed due 
to his involvement in a personal knowledge-sharing 
website.

Background
Mr Herbai was an HR manager for a large bank in 
Hungary.  He had written two blog posts on HR strategy 
and tax rates on a website, which described him as 
an expert in HR management who worked at a large 
bank, without mentioning its name. However, the bank 
took the view that Mr Herbai’s conduct had damaged 
its economic interests and that he had breached its 
confidentiality standards. 

What does this mean?
The ECHR considered four elements relevant to 
the restriction of free speech in the context of an 
employment relationship:
• The nature of the speech - the Court rejected an 

argument that the right of free speech didn’t apply 
because the published comments were addressed 
to HR professionals, rather than to the public as a 
whole. It held that workplace-related free speech 
does not only protect comments that demonstrably 
contribute to a debate on a public matter.

• The motives of the author – the Court said that 
there was no question of personal grievance or 
antagonism being the motive behind the publication 
in this case.  The motive was simply to share 
knowledge with a professional readership.

• The damage caused by the speech to the employer 
- the Court said that it appeared that no attempt 
had been made to demonstrate how the speech 
could have adversely affected the bank’s interests.

• The severity of the sanction imposed - it was clear 
that Mr Herbai had suffered a severe penalty, as 
he had been dismissed without any lesser sanction 
being considered. 

https://www.gov.uk/government/publications/holiday-entitlement-calculator-temporary-replacement/how-to-calculate-holiday-entitlement-for-workers-on-different-types-of-contract
https://www.gov.uk/guidance/check-employment-status-for-tax
https://www.gov.uk/guidance/check-employment-status-for-tax
https://www.gov.uk/hmrc-internal-manuals/employment-status-manual/esm11000
https://www.gov.uk/hmrc-internal-manuals/employment-status-manual/esm11000
https://ico.org.uk/for-organisations/business/
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The ECHR held that, in upholding the dismissal, the 
Hungarian court had failed to carry out the requisite 
balancing exercise between the individual’s right to 
freedom of expression and the employer’s right to 
protect its legitimate business interests. 
Case reference: Herbai v Hungary

7. Blanket “no beards” policy indirectly 
discriminated against Sikh work-seeker
An Employment Tribunal has held that a temporary 
staff agency discriminated against a practicing Sikh 
work-seeker, when it refused to keep him on its books 
because he would not be able to shave his beard for 
religious reasons.

Background
Mr Sethi adhered to Kesh, the Sikh requirement that 
body hair not be cut.  The agency worked predominantly 
with 5-star hotels and had a “no beards” policy, which 
had purportedly been implemented in response to 
demands from the agency’s clients.  Mr Sethi was 
informed of the policy and told that facial hair was not 
allowed for “health and safety/hygiene reasons” even 
though the agency’s policy was in fact concerned with 
appearance. Mr Sethi brought a claim against the 
agency for indirect discrimination relating to his religion.

What does this mean?
The Tribunal held that the “no beards” policy was a 
provision, criterion or practice, which placed Sikhs 
generally, and Mr Sethi in particular, at a particular 
disadvantage because of the Sikh practice of not 
shaving beards. 

It was a legitimate aim for the agency to seek to comply 
with client requirements. However, the Tribunal held 
that the blanket “no beards” policy was not justified as a 
proportionate means of achieving that aim. There was 
no evidence that any client had been asked whether 
they would make an exception for a Sikh worker, and 
no evidence of what the agency’s clients would, in fact, 
require when faced with a Sikh worker. In addition, not 

all the agency’s clients had a “no beards” requirement. 
The Tribunal therefore held that the legitimate aim of 
meeting client requirements could have been met by 
accepting Sikhs onto the agency’s books and then 
addressing a client’s requirements on a case-by-case 
basis (seeking an exception for Sikhs who were unable 
to shave for religious reasons). 
Case reference: Sethi v Elements Personnel Services 
Limited
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