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Working in the new normal



Agenda

• Flexible working

• Health and safety – COVID secure and home 

working

• Extended Furlough Scheme



Flexible working

• All employees have the right to request flexible 

working

• ACAS have a code of practice

• Employees must have 26 weeks service 

• One request each year

• Deal with in reasonable manner

• Query - Is it too soon to be making flexible 

working requests?



Flexible working

• Reasons to reject?

• The burden of additional costs

• Detrimental effect on ability to meet customer demand

• Inability to reorganise work among existing staff

• Inability to recruit additional staff

• Detrimental impact on quality

• Detrimental impact on performance

• Insufficiency of work during the periods the employee 
proposes to work

• Planned structural changes



Flexible working

• Be careful about discrimination:

• disability discrimination and reasonable 

adjustments

• sex discrimination



Health and safety



Health and safety

• COVID secure - Government guidance 

• Sector specific

• In general:

o Social distancing – Making space

o Hygiene

• Consider those that are highly clinically 

vulnerable

• Work at home if it is ‘effective’ to do so



Health and safety at home

• Workplace assessments

• Stress and mental health

• Provision of equipment



Extended Furlough Scheme



Extended Furlough Scheme

• More of the same

• 80% contribution but employer pays pension 

and NICs

• Can cover all employee’s working hours or 

flexible to cover part of hours

• Still needs agreement with employee

• Working hours need to be evidenced in writing



Extended Furlough Scheme

• Can include those on HMRC RTI on 30 October 

2020

• Can reinstate all those dismissed from 23 

September 

• Can back date to 1 November, but only until 13 

November

• Reviewed in January but in place until 31 March  

2021



Employment Tribunals – How 

are they coping? 



The latest figures



An ongoing upward trend

• Following the abolition of Employment Tribunals 
(ET) fees in 2017 single ET claims received 
continued to rise steadily from quarter to quarter

• As a result, caseload outstanding at the end of 
January – March 2020 Q4 (32,000) was just shy 
of peak levels in 2009/10 (36,000)

• ETs were struggling with case levels even prior 
to the pandemic and imposition of the national 
lockdown



The effects of Covid-19

• In Q1 (April – June 2020) receipts and caseload 

outstanding for single ET claims were up 18% 

and 31% respectively compared with the same 

period the year before

• Caseload outstanding (at 37,000) has now 

passed the peak levels seen in 2009/10



The effects of Covid-19

• Disposals of cases has also fallen sharply during 

Q1

• 6,400 claims were disposed during April to June 

2020, down 31% on the same period in 2019 

• This is attributed to a 21% and 47% decrease in 

single and multiple claim disposals (to 4,500 and 

1,900) respectively



Consequences?

• It’s evident that the ETs are overburdened with a 

significant number of outstanding cases

• Newly issued claims are unlikely to reach a final 

hearing until 12-18 months have passed

• ETs should expect further increases in receipts 

as coronavirus restrictions tighten, leading to 

more economic uncertainty and unemployment



Remote hearings



How do they work?

• As a result of social distancing and the backlog of cases, 
not all Tribunals are being heard face to face

• Preliminary hearings for case management directions are 
usually accommodated by private telephone hearings

• For full hearings, ETs have their own cloud video platform 
(CVP) network which enables a trial to be conducted 
remotely

• A hearing over CVP link will require electronic bundles to 
be prepared prior to the hearing

• CVP links are sent to the parties and witnesses prior to the 
trial which enables parties to join and view the proceedings 
from their own homes



How do they work?

• ETs can offer hybrid hearings where some 
parties or witnesses attend by video link

• It seems likely that remote hearings will 
become the norm for the foreseeable 
future and may well continue even after 
the current crisis is over to assist with the 
backlog



Remote hearings

• Test the technology

• Need way to communicate with 
barrister or solicitor

• Need to give evidence from suitable 
place

• How will you give the oath/affirm?

• Access to statements/bundle



In person hearings

• Capacity of tribunals reduced – not 

everyone will be able to attend at 

same time

• Social distancing

• Face coverings

• Use of bundles



Case Law Update 2020



Unfair dismissal – Reputational 

damage

• What does employer need to show for a fair 
dismissal?

1. Fair reason

2. Acted reasonably

• SOSR – the sweep up reason "some other 
substantial reason of a kind such as to justify the 
dismissal of an employee holding the position which 
the employee held" 

• Reputation of employer can be SOSR

• But need to act reasonably



Unfair dismissal - Reputational 

damage

• Criminal offence committed by employee can be 
a fair reason to dismiss in certain circumstances.

• Often this will be conduct

• What if an employer is charged or being 
investigated in relation to an alleged criminal 
offence which causes the employer concern 
about reputation?

K v L UKEATS/0014/18



Unfair dismissal - Reputational 

damage

• K charged with offence but then not prosecuted

• Invite letter was poor

• Mentioned conduct only

• No mention of SOSR (reputation)

• Employer alleged irretrievable breakdown

• Dismissal was unfair:

1. No notice of SOSR ground;

2. Not reasonable for employer to dismiss because 
employee might have committed the offence



Unfair dismissal - Reputational 

damage

Key Points

• Invite letter needs to be comprehensive and refer 

to reputational damage

• Employer needs to assess evidence on balance 

of probabilities (reasonable belief)

• Reputation dismissals can be fair but needs to be 

sufficient evidence to support it



Unfair dismissal – Anonymous 

witnesses

• Can an employer dismiss based on anonymous 
witnesses?

• Rules of natural justice

• Right to know case levelled against you

• Problem of the reluctant witness who will only 
provide information if given an assurance of 
anonymity

• Follow Linfood v Thompson guidelines 

• Relevance of character witnesses?



Unfair dismissal – Linfood guidelines

Linfood guidelines - 10 steps set out in judgment. 

• The information given by the informant should be put in writing in one or more statements. 

• Corroboration of witness evidence is desirable. Once witness statements have been taken, 
further investigation may be required to verify or undermine the information given.

• It may be appropriate to make tactful enquiries into the character and background of the 
witness, and in relation to any other information which may add to or detract from the value of 
their evidence.

• If the witness is genuinely in fear of their identity being disclosed to the employee accused of 
misconduct, and as a result is not prepared to attend a disciplinary hearing, the employer will need 
to decide whether or not to continue with the disciplinary process.

• If a decision is taken to continue, those conducting the hearing should interview the witness 
themselves, and satisfy themselves as to the weight to be given to the witness's evidence.

• Witness statements should be made available to the employee accused of the misconduct and 
their representative, if necessary, with appropriate omissions so as to avoid identification of the 
witness.

• If the individual accused of the misconduct, or their representative, raise issues which need to be 
put to the witness, an adjournment may be desirable so that the chairperson can make those 
enquiries.

• Full and careful notes should be taken at the hearing.



Unfair dismissal – Anonymous 

witnesses

Tai Tarian v Christie

• Illustrates difficulty for employers in these cases

• Carefully interview reluctant witness

• Try and corroborate

• Treat character references with care



Redundancy competitive interviews

• Redundancy selections:

1. Backward looking – selection criteria

2. Forward looking – competitive interviews

• Option 2 relevant where there are new or 
alternative roles

• What about applying for own job?

• Unreasonable to use interview approach for 
existing roles

Gwynedd Council v Barrett



TUPE – Variation in employment terms 

• Can you change employment terms after TUPE 

transfer?

• Change permitted if:

• Sole or principal reason for the variation is an ETO 

reason

• Terms of the employment contract permit the variation

• Collective agreement 

• Transferor is subject to relevant insolvency 

proceedings



TUPE – Variation in employment terms 

• Change Void if Sole or principal reason for 

variation is the transfer

• This precludes harmonisation where sole of 

principal reason is transfer

• Does this apply to beneficial changes as well?

Ferguson and others v Astrea Asset 

Management Ltd

• Unusual circumstances – principle is important



Constructive dismissal

1. Repudiatory breach on the part of the 

employer

2. An election by the employee to accept the 

breach and treat the contract as at an end 

3. The employee must not delay too long in 

accepting the breach

• Breach can be express term or implied term 



Constructive dismissal

• Last straw doctrine

• Employee can resign in response to a series of breaches or a 
course of conduct by their employer which, taken cumulatively, 
amounts to a breach of the implied term of trust and confidence

Williams v Governing Body of Alderman Davies Church in Wales 
Primary School 

• Can innocuous act be last straw?

• Last straw act may be innocuous and not a breach itself, as long as 
employer has previously acted in breach, there has been no 
affirmation and the further innocuous act tips the employee into 
resigning



Data protection – Processing special 

category data

• To process special category data or criminal 

conviction data, employer must first find a lawful 

basis to rely on under Article 6 GDPR

• Additional legal basis then needs to be relied on 

under Article 9 for special category data and 

Article 10 for criminal conviction data



Data protection – Criminal convictions

• Employer can process personal data relating to 
criminal convictions and offences if "necessary for 
the purposes of performing or exercising obligations 
or rights which are imposed or conferred by law on 
the controller or the data subject in connection with 
employment" and:

1. Employer has an appropriate policy in place

2. Additional safeguards set out in Part 4 of 
Schedule 1 to the DPA 2018 are observed



Data protection – Criminal convictions

Hopkins v Revenue and Customs 

Commissioners 

• Employees will often run data protection or 

human rights arguments

• Make sure you have a policy document –

Privacy Notice

• Comply with additional safeguards



Effect of internal appeal

• Successful appeal = Vanishing dismissal

• Employee will need to be paid

• What if the employee doesn’t want to come back 

to work?

• What if appeal just to go through the process?



Effect of internal appeal

Phoenix Academy Trust v Kilroy

• Dismissal vanishes even if employee has stated 

won’t return

• Constructive dismissal may still be argued, but:

o Appealing signifies intention to keep contract alive;

o Dilemma for employee;

o Further breach may then be needed for employee to 

succeed with constructive dismissal claim.



Thank you 

Any questions?


