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T he full financial impact of the global pandemic is not yet 
known but, for many, it is already deeply felt. Where a 
business has collapsed or a job or income has been lost, 

some changes will need to be made. An existing maintenance 
obligation may not be able to be sustained, or a lump sum paid 
when assets are suddenly worthless.

Within this context, family lawyers may have seen an 
increase in clients seeking advice on variation applications. 
While there are other ways by which the court may change 
a financial order, this article considers an application to vary 
under s31, Matrimonial Causes Act 1973 (MCA 1973) (and the 
civil partnership equivalent).

Broadly speaking, the orders capable of variation are those 
relating to income and it is rare that a capital order may be or is 
changed. As highlighted by DDJ Hodson in LB v DB [2020]:

Family law craves finality. It is woven throughout legislation and 

case law…

and:

Family law, perhaps more than any other area of law… is aware of the mental health and well-being 

benefits of closure and moving on…

the importance of which should not be underestimated, particularly as awareness of the 
importance of mental health grows.

Achieving certainty for the future, together with closure, is important for clients  
and will be at the forefront of family practitioners’ minds when advising their clients  
to negotiate and reach a financial agreement, but this has to be balanced with achieving  
a fair result between a separating couple, particularly when the principle of needs is borne  
in mind.
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Legislative framework
Just as needs do not end on divorce, neither does the quest for fairness, and s31, MCA 1973 
provides the court with the power to vary, discharge, suspend or revive a range of orders, as set 
out in s31(2), ie:

• maintenance pending suit and interim maintenance;

• periodical and secured periodical payments;

• lump sum by instalments;

• deferred lump sums;

• settlement of property orders;

• sale of property orders;

• certain pension attachment orders; and

• pension sharing orders (prior to decree absolute).

Given this list encompasses orders that are clearly not income in nature, it is worth noting the 
following limitations:

• Settlement of property orders: ss32(2)(e) and 31(4), MCA 1973 provide that the court’s 
power to vary may only be invoked either within proceedings when an application for 
rescission of the decree of judicial separation has been made, or within divorce proceedings.

• Pension sharing orders: such orders cannot usually be varied, however, a rare exception to this 
is where a pension sharing order (or even more rarely a pension compensation sharing order) is 
varied before the order comes into effect and before decree absolute is granted. An application 
to vary an order prevents the order from taking effect until the variation application is dealt 
with, which at least provides some breathing space for a concerned applicant if it has become 
apparent that the original order was, for whatever the reason, wrong. It is also possible to vary a 
pension attachment lump sum order made under s25B(4) or s25(C), MCA 1973.

Just as needs do not end on divorce, neither does the quest for 
fairness, and s31, MCA 1973 provides the court with the power to vary, 
discharge, suspend or revive a range of orders.
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In relation to variation, a distinction is made between a series of lump sums and a lump sum 
order payable by instalments. Section 31(2)(d), MCA 1973 provides that a lump sum payable 
by instalments is capable of being varied, both in relation to the amount and timing of those 
payments. Notably s31(1), MCA 1973 also gives the court the power to discharge further 
payments (which could include the entirety of the remaining balance). In contrast, such powers 
do not apply to a series of lump sums (see Hamilton v Hamilton [2013]).

It is therefore important, when drafting an order providing for what could potentially be 
construed as a lump sum payable by instalments, that a recital is included confirming that 
the lump sum payments are in fact a series of individual lump sums which are not capable of 
variation. This should help to avoid any ambiguity and potential risk to the payee client if, in 
the future, the payer claims impecuniosity. If there is a question mark over what was intended, 
the court is able to make its own objective assessment and while there may be a ‘winner’ and a 
‘loser’ in respect of such an application, both parties would be losers in terms of their legal costs 
and all the usual stresses and strains of litigation.

While beyond the scope of this article, brief reference must be made to the Supreme Court 
decision in Birch v Birch [2017], which provides guidance in relation to an application to vary an 
order for sale, with the court ultimately concluding that s31, MCA 1973 could not be used in any 
way that amounted to a variation of the associated capital order. Subject to this, orders for sale 
may be discharged, varied or suspended.

Approach of the courts
No doubt in part due to the restrictions detailed above, it is accepted that the most common 
order for the court to vary is a periodical payments order. Section 31 provides the court with 
the power to vary, discharge or even suspend (including the power to later revive) such orders, 
and in the case of secured periodical payments s31(6), MCA 1973 provides that when the payer 
dies their personal representatives, or indeed the payee, may apply for a variation subject to the 
court’s permission and time limits.

In the event of an application to vary or discharge periodical payments, capitalisation may 
then be considered, such that a lump sum, property adjustment or pension sharing order may 
be made in lieu of the ongoing maintenance payments. Interestingly, Pearce v Pearce [2003] 
supports the use of pension sharing orders when considering capitalisation. In light of this, 
noting it is only possible to share a pension once, some thought and creative thinking may be 
needed when negotiating the initial agreement.

Once an application is made, s31(7), MCA 1973 helpfully provides parameters in terms of 
what the court must consider and some of this section will sound familiar, being relevant and 

Capitalisation may be considered, such that a lump sum, property 
adjustment or pension sharing order may be made in lieu of the 
ongoing maintenance payments.
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applicable when advising clients in reaching an initial financial agreement. The section provides 
that the court must have regard to all circumstances of the case, with first consideration to be 
given to the welfare of a minor child of the family who has not attained the age of 18 years. The 
circumstances of the case to be considered by the court on variation will include any change in 
any of the matters which the court was required to have regard to when making the order to 
which the application relates.

In addition, in relation to an application to vary a periodical payments order or a secured 
periodical payments order made on or after a grant of decree, the court shall consider whether, 
in all the circumstances and after having regard to any such change, it would be appropriate 
to vary the order for such further period as will in the opinion of the court be sufficient to 
enable the party in whose favour the order was made to adjust without undue hardship to the 
termination of those payments.

Section 31(7) therefore provides the legislative framework when considering what will be 
the relevant and important factors in an application for variation, and a series of cases, notably 
in the Court of Appeal, have put the jurisprudential flesh on the statutory bones, providing a 
number of principles that must be borne in mind when approaching and assessing whether a 
variation application should be made and the likelihood of success in the event it is.

Of particular note is the need to consider any change in circumstance from the original order. 
The Supreme Court states in Birch that, while s31(7), MCA 1973 does not provide that a change 
of circumstance is a condition for jurisdiction to vary, unless there has been a significant change 
of circumstance since the order was made, grounds for variation under s31, MCA 1973 seem 
hard to conceive (para 15). The importance of the Form D81 statement of information form 
when submitting a financial consent order should not be underestimated here, such forms being 
the obvious first point of reference. Again, recitals providing background as to the agreement 
could also prove important.

The level of scrutiny required to establish a change in circumstance is a notable discussion 
point in the authorities. At first blush, a consideration of ‘all circumstances of the case’ could 
be construed as requiring a full, or even a brand-new, review of the case, encompassing a full 
assessment of the s25, MCA 1973 factors. However, Moylan J, sitting in the Court of Appeal, 
in Morris v Morris [2016] could not have been clearer when he considered this, stating that 
the requirement of the court to have regard to all circumstances of the case is ‘not the same as 
requiring the court to undertake the s25 exercise de novo’ (para 90).

This was discussed in the context of proportionality, with specific reference to the overriding 
objective contained in Pt 1, Family Procedure Rules 2010 (FPR 2010), something that, in my 

Unless there has been a significant change of circumstance since the 
order was made, grounds for variation under s31, MCA 1973 seem hard 
to conceive.
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opinion, is often not given as much weight and consideration as it should. The Supreme Court 
decisions in Wyatt v Vince [2015] and Sharland v Sharland [2015] were considered by Moylan J in 
Morris to support the fact that the court must actively manage the cases before it and tailor the 
procedure accordingly.

Before leaving the case of Morris, it is worth noting Moylan J’s comments regarding the 
timescales following the original order in that case (August 2014) and the appeal in respect of 
the variation application in 2016, two years after the original order, with the husband’s variation 
application having been made in February 2015. In relation to the timing of the husband’s 
application and the fact it was made so quickly after the original order, Moylan J’s view was that 
it ‘would have required more significant changes than have occurred’ and that (para 96):

… changes in employment and changes in income… are not unusual and they are not sufficient to 

support the need for a substantive review.

While the appeal in Morris did not focus on the quantum of the figures, for context, the 
original maintenance payment was £2,000 per month based on a net monthly income of £6,250 
which, the husband said, reduced to either £5,250 (in his Form E) or £6,228 (set out in his 
statement) following his company entering administration. The other change in circumstance to 
note was that the wife managed to secure employment, increasing her monthly income by £260 
per month. The trial judge found that the husband’s future net income was £7,000 net per month 
but, due to the wife’s improved position, reduced the quantum by £250 per month, resulting 
in a payment of £1,750 per month. The husband had sought a far larger reduction, to £900 per 
month.

These comments are a stark reminder that the bar to vary a maintenance order is high, 
particularly if an application is made only a short period of time after an original order. Often 
the costs of a variation application will outweigh the amount in dispute and just because 
there is the option to apply to vary, it should not be relied upon in lieu of careful and realistic 
consideration of the amount and timeframes at the outset.

Of course, there will be circumstances that justify an application and cohabitation with a 
new partner is one that is often raised, such that there is an abundance of cases regarding this. 
As always, coursing through these cases is discretion; no two cases are ever identical and each 
must ultimately be taken on its own facts. The court will be alive to the practical impact of any 
cohabitation and how that affects a person’s needs; see for example K v K [2005].

Needs, in itself, is another integral feature to a great number of cases but the case law tells us 
that needs do not equate to an indemnity from a former spouse. Making poor decisions post an 
original order will be relevant and, as confirmed by the Supreme Court in Mills v Mills [2018], 
to hold a party as an insurer against all hazards is not right when measured against fairness. 
Fairness, as usual, is an ever-present consideration.

Another familiar consideration is that of a clean break and the need to decide whether that is 
a suitable outcome, noting that the wording in s31, MCA 1973 mirrors that in s25A, MCA 1973. 
Arguably this goes to support the need for finality and gives a further opportunity to do so, 
particularly given the option to capitalise.
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Procedural issues
Perhaps with proportionality in mind, r9.9B, FPR 2010 provides that the fast-track procedure 
now applies in the first instance following an application to vary periodical payments. The 
abbreviated Form E2 financial disclosure is required, which is eight pages long compared to 
the 26 pages of a standard form E, and thus far more streamlined with the aim of providing a 
summary snapshot of financial circumstances rather than a full, comprehensive picture. That 
said, the Form E2 does at times appear inadequate for the job and must then be supplemented 
with information which is required as standard in Form E.

With reference to r9.18A, it is possible to request that the standard procedure should apply 
and, noting that an application may be heard on submissions alone, consideration at the outset 
as to the most appropriate approach will be required, taking into account how that will present 
to a judge determining the case. For example, a case which involves complex valuation evidence 
and/or substantial disputes as to the facts and/or significant disagreement as to the issues might 
obviously not be suitable for disposal through the fast-track procedure, in which case early 
determination of that question should be sought if not agreed.

Conclusion
Ultimately, and after consideration of the approach the court will take, an application to vary 
has a very similar feel to that of reaching an initial financial settlement. The same principles 
apply, albeit there is a previous point in time to which reference must be made, and we face the 
same, familiar battlegrounds of needs and fairness competing with finality and a clean break 
competing with undue hardship.

The effects of Covid-19, particularly with regard to income, remain to be seen, as does the 
court’s approach to these. For applications in which I have been involved, the courts have not yet 
even listed a hearing and processing applications is taking far longer than normal as the courts 
struggle to juggle and prioritise the multitude of applications received. The important point to 
note for clients in light of this is that the court is able to remit arrears, possibly to the point the 
application was made, and that a prompt application may therefore be the safest way to proceed, 
not least because an enforcement application in the event of non-payment is the obvious risk.

So, if the bottom has fallen out of a client’s world, perhaps a small glimmer of hope can be 
found in the words of s31, MCA 1973.  n
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