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would usually be required for an action to be 
successful, but the case seems to be saying 
that taking lots of smaller parts can amount 
to an infringement. While this is an accepted 
legal position and we know that ‘substantial 
part’ can relate to ‘quality’ as well as 
‘quantity’—this seems to me to be a bit of 
a stretch in this case. Phrases like ‘lovely 
jubbly’ and ‘cushty’ are too short to attract 
copyright protection and are, in any event, 
not original. And while the construction of 
Del’s character (his mis-use of the French 
language for comedic effect, for example) 
may indeed be original, it is not protectable 
by copyright.  

Similarly, for a passing off claim to be 
successful the claimant must show that there 
is a misrepresentation on the part of the 
defendant and that the public were confused 
as to the origin of the goods/services. As far 
as I am aware, the Cushty Dining Experience 
is not asserting that it is connected to 
Shazam nor am I aware that customers are 
booking seats, believing that they are being 
immersed in a genuine Shazam theatrical 
performance. In the absence of either of 
these constituent parts, an action in passing 
off is not going to succeed.

In addition, s 30A(1) of the Copyright 
Designs and Patents Act 1988 states that 
fair dealing of a work for the purposes of 
caricature, parody or pastiche does not 
infringe copyright in the work. I believe 
the defendants are asserting that their 
immersive dining experience is a parody of 
the original and as such is not a copyright 
infringement, (although this isn’t a defence 
to passing off and so they are still left with 
that hurdle to overcome). A parody is an 
imitation of the style of a particular writer, 
artist, or genre with deliberate exaggeration 
for comic effect. Given that Only Fools 
and Horses is already a parody itself, are 
the defendants alleging it is a parody of 
a parody? I anticipate that running the 
argument that it is a ‘pastiche’, ie an artistic 
work in a style that imitates that of another 
work, is a better one.

These are all established legal principles, 
so the court will have to consider the extent 
to which a legally permitted pastiche of 
a copyright work needs to be noticeably 
different from the original material. The 
outcome of the case could have implications 
for other parody, pastiche or tribute works 
based on copyrighted material, although I 
can’t help but wonder whether settlement 
will be reached prior to trial and both 
parties will enjoy the renewed public and 
social media interest in the meantime. 

This time next year, Rodders, we could 
have a legal decision… NLJ

was created, identification of the author and 
whether the work was jointly owned or not. 
But in very general terms, copyright lasts: 
	f for literary and dramatic works, 70 

years after the death of the author;
	f for sound recordings, 50 years from 

the end of the calendar year in which 
the sound recording was made, or, if 
published during this time 70 years 
from the end of the calendar year of first 
publication; and 
	f for films, 70 years from the end of the 

calendar year of the last to die of the 
principal director, the author of the 
screenplay, the author of the dialogue, 
or the composer of music specially 
created for and used in the film.

It is safe to say, without any in-depth legal 
assessment, that copyright in each of the 
above is subsisting. 

Section 16 of the UK Copyright Designs 
and Patents Act 1988, gives to the 
copyright owner the exclusive right to do 
the following acts: 1. to copy the whole or 
a substantial part of the work; 2. to issue 
copies of the work to the public; 3. to rent or 
lend the work to the public; 4. to perform, 
show or play the work in public; and 5. to 
make an adaptation of the work or do any of 
the above in relation to an adaptation. 

Copyright in a work is infringed by a 
person who, without the permission of 
the copyright owner, does, or authorises 
another to do, any of the acts restricted by 
the copyright.

Done up like a couple of kippers
There is no allegation that either the original 
sound recordings, or the original episodes 
have been copied and so the claim looks at 
the literary and dramatic copyright aspects. 
No one is suggesting that substantial parts 
of the original scripts have been copied, as 

Lovely Jubbly! The nation loves Only 
Fools and Horses and there is quite 
a lot of coverage at the moment 
concerning the Only Fools and 

Horses copyright infringement and passing 
off action. The action is being brought 
by Shazam—the television production 
company founded by the sitcom’s late writer, 
John Sullivan—that is suing an immersive 
theatre show (Only Fools: The (Cushty) 
Dining Experience) based on the BBC sitcom.

Who dares, wins!
The claim focuses on the use of the Only 
Fools and Horses characters, together with 
some of their well-known phrases by the 
Cushty Dining Experience and alleges 
copyright infringement and passing off. 
Apart from the obvious appeal because of 
the much-loved subject matter, the reason 
this case is interesting is because it goes 
against the well-established interpretation 
of copyright and passing off caselaw that we 
have been following in the English courts 
for many years. Is it possible to protect 
characters? And phrases like ‘lovely jubbly’ 
or ‘cushty’?

Subject to certain qualifying criteria, 
in the UK copyright arises automatically 
in works that are original, not copied and 
which have involved a degree of skill in 
their creation. It arises in ‘literary’ (ie the 
script) or ‘dramatic’ (ie the performances) 
works or ‘sound recordings/films’ (ie the 
TV episodes), among others, and gives the 
copyright owner the exclusive right to do 
certain things with the protected work.  

The duration of copyright is often 
complicated depending on when the work 

Are Del Boy & Rodders heading to court? 
Laura trapnell looks into an unusual claim

Au contraire, Rodney!

Laura Trapnell, head of IP at Paris Smith 
solicitors (https://parissmith.co.uk/).

IN BRIEF
 fConsiders a copyright and passing off action 

being brought against a theatrical production 
based on the sitcom Only Fools and Horses.


